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LEGISLATION COMMITTEE 

on the 

PLANNING AND DEVELOPMENT BILL 2004 
PLANNING AND DEVELOPMENT (CONSEQUENTIAL AND TRANSITIONAL PROVISIONS) BILL 

2004 
METROPOLITAN REGION IMPROVEMENT TAX AMENDMENT BILL 2004 

The Bills were referred to the Legislation Committee on 16 September. 
The meeting commenced at 4.05 pm. 

Advisers: Mr R. Stokes, Acting Executive Director, Statutory Planning, Department for Planning and 
Infrastructure 

  Mr P. Hayes, Policy and Legal Officer, Department for Planning and Infrastructure. 
  Ms L. Harvey, Assistant Parliamentary Counsel, Parliamentary Counsel’s Office. 
The DEPUTY SPEAKER (Mrs D.J. Guise):  As Hansard is reporting both the Assembly and Council this week, 
the normal daily Hansard for Tuesday and Wednesday of the Legislation Committee’s deliberations will not be 
available until Thursday morning.  As usual they will be printed with double-spacing to allow members to insert 
corrections, and corrections should be delivered to the Hansard office by the date shown.  I ask everybody to be 
mindful of that. 

Members should have all the draft amendments before them and we will be starting with the Planning and 
Development Bill 2004, which is a Bill for an Act to provide for a system of land use planning and development 
in the State and for related purposes.  The Bill contains 295 clauses and 11 schedules.   

PLANNING AND DEVELOPMENT BILL 2004 

Clause 1 put and passed. 

Clause 2:  Commencement - 

Mr P.D. OMODEI:  The Act will come into operation on a day to be fixed by proclamation.  I understand that 
this allows for the development of regulations.  Are those regulations already drafted or does it depend on this 
legislation being passed before they are drafted? 

Ms A.J. MacTIERNAN:  I move - 

Page 2, after line 6 - To insert - 

(2) Different days may be fixed under subsection (1) for different provisions. 
That amendment will provide for different days to be fixed under clause 2 for different divisions, because some 
will require more extensive regulations, and the drafting of those has not been finalised.  The two areas that will 
require that are clause 149, on conditions on tied lots on rural land, and clause 150, conditions on road access.  It 
is a fairly standard provision to allow different parts of the legislation to come into effect.  

Mr P.D. OMODEI:  The minister said that some of the regulations are in the process of being drafted.  Have any 
of the regulations been completed? 
Ms A.J. MacTIERNAN: No. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 3:  Purposes of this Act - 
Mr P.D. OMODEI:  Is it intended that we deal with all these Bills in that order, or is it the minister’s intention 
that this be the main Bill? 

Ms A.J. MacTIERNAN:  We have three Bills.  We are presently dealing with the first Bill, the Planning and 
Development Bill.  When we have finished that we will go to the other two.  We have two consequential Bills. 

Mr J.P.D. EDWARDS:  The word “sustainable” is used throughout this document as it is used in clause 3(1)(c).  
That word is thrown around fairly liberally in today’s language.  Can I have some explanation as to how that 
relates to many parts of the Bill?  I note that it is used in the transport section, and it is used in the development 
of land section. 
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Ms A.J. MacTIERNAN:  I did actually address this issue when the member raised this matter in the second 
reading debate.  Unfortunately, the member was not present when I responded. 
Mr J.P.D. EDWARDS:  Unfortunately, I was not.  I had to leave. 
Ms A.J. MacTIERNAN:  I did put forward the State definition in this situation; that is, it was meeting the needs 
of future generations.  Does the member have a copy of Hansard?  It basically contains a definition of 
“sustainability” as meeting the needs of current and future generations through the integration of environmental, 
economic and social needs.  Basically, in placing sustainability and the concept of sustainable use and 
development of land into the objectives of the legislation, we are attempting to just give fair guidance; that really 
is the aim.  It does not have, in a way, a particular legislative effect other than to mark out the territory for what 
we believe we need to do; that is, we have to get that complex calculus of economic, environmental and social 
objectives working together to ensure that the way that we use the resources today will not compromise the 
capacity of future generations to likewise enjoy economic, environmental and social benefits. 
Mr J.P.D. EDWARDS:  I can probably relate that to land development.  Again in this document later on I notice 
this phrase “sustainable transport”.  
Ms A.J. MacTIERNAN:  Okay, for example we would argue that a focus in the metropolitan area purely on 
developing freeways and road transport as the real and central focus without proper investment in public 
transport is not a sustainable practice.  When we take into account all of the calculus - the future cost of crude oil 
which fuels car transport, the impact on air quality, the cost of building those roads and the impact of isolation 
and lack of mobility in relation to those who do not have private motor cars - we would say then that a 
sustainable transport system is not one that does not provide a strong public transport system. 
Mr P.D. OMODEI:  Is it an oversight that it has not appeared under the definitions in the Bill or the terms used 
in the Bill?   
Ms A.J. MacTIERNAN:  No.  We actually consciously decided - 
Mr P.D. OMODEI:  It would seem to me that when you are dealing with legislation, particularly legislation that 
provides for development of the State - we know a number of these issues in relation to appeals etcetera, are 
going through the State Appeals Tribunal - it would be wise to have a definition of “sustainable practice” in the 
legislation itself rather than having it read into the debate.  It would seem to me that it is almost a contradiction 
in relation to sustainability, when we talk about economic and social aspects which often conflict.  Therefore, I 
would have thought it would have been preferable to have a very clear definition of “sustainable practice” in the 
legislation. 
Ms A.J. MacTIERNAN:  Taken at a very simplistic level, we can get conflict between social and environmental 
and economic benefit, but we argue that if we look deeply at issues we, in fact, find there are solutions that 
weave all those three in and, quite frankly, if we proceed down a path of, for example, not giving adequate 
weight to environmental factors, that will have vast economic consequences.  We have only to look at the failure 
to address greenhouse gas emissions and the impact that will have on extreme weather events, the impact that 
will have on global warming, and the economic consequences of those which are now becoming increasingly 
evident.  Very simplistically, and in a very immediate sense, there can often be that conflict, but if we are 
prepared to step back and take the longer range view it can be seen that, indeed, protecting the environment and 
protecting social values are ultimately necessary for economic development.  I think a society, for example, that 
has a strong degree of social equity is a society that is very stable and a society that offers very good sovereign 
risk for investment and is an economic asset.  Therefore, it is only when taken perhaps a little at face value, 
without a longer range vision, that we see those things in conflict.  Ultimately we see them all working together. 
We do have a definition in the statement of the state planning framework which sets out the principles for 
sustainable land use and development, so we perhaps thought it was not necessary to put that in again.  We also 
have a definition, as I say, in the state sustainability framework and it is proposed there will be sustainability 
legislation which will provide those definitions. 
Mr P.D. OMODEI:  With respect, minister, that sounds like political gobbledegook to me and I would have 
thought that this legislation is very important to the State.  It is not very often that we amend or update planning 
legislation.  I think the last time we did it was obviously in the original Act in 1928 and in other amendments 
since then.  I am just thinking about a judge who presides over a case in relation to planning law having to make 
a decision on what is sustainable or sustainable practice, whereas if it were defined in this legislation, it would be 
far clearer.  The number one priority of the Kyoto conference was economic stability.  I think the environment 
came about third or fourth.  I understand the minister’s argument about having to find a balance, but I think it 
would have been preferable to have very clearly outlined in this legislation what sustainable practice is rather 
than finish up allowing the judge to make that decision or whoever presides over the State Appeals Tribunal.  It 
seems to me to be quite simple to include a statement in the Bill on exactly what sustainable practice is. 
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As I said, it seems to me to be a pretty amorphous statement designed mainly to placate people who find that 
every second word today is sustainable, sustainability or sustainable practice.  Everybody knows that if we do 
not legislate appropriately, we have damaged the environment and this is a fundamental part of the legislation.  
There are all these other definitions and interpretations within the legislation, but not for sustainable practice, 
probably the most important thing.  It is mentioned quite a lot in the legislation. 
Ms A.J. MacTIERNAN:  I am not sure what the member believes is gobbledegook - perhaps a computation of 
the more metaphysical aspects of development that may confront the member.  I am interested in his support for 
the notion of sustainability if I can interpret it as that. 
Mr P.D. OMODEI:  Did the minister use it when she decided to build the desalination plant? 
Ms A.J. MacTIERNAN:  Absolutely, because sustainability of the human species and the recognition of their 
need for water was a pretty fundamental need that had to be catered for.  As I have said, we have a program of 
offsets to deal with those greenhouse issues, but I suspect that the member’s real problem is with the notion of 
sustainability, and it is perhaps not a concept that he feels comfortable with.  I agree that it can often be an 
overused word and there is a lot of green wash out there, where we see practice that is fairly unsustainable being 
given a veneer of greenness.  We certainly are determined to ensure that we do far better than that.  However, the 
reason that we have not locked the definition into legislation is because, as I said, the general principle of 
sustainability is one that we have contained in our state sustainability strategy and it will be enshrined in 
legislation.  
Mr P.D. OMODEI:  What? 

Ms A.J. MacTIERNAN:  The general principles and definitions of the word “sustainability”.  The sustainable 
land use and development principles, as we have said, are in a statement of planning policy.  These will evolve 
over time and as we evolve them, we get better and better practice and we get more and more sophisticated in 
our understanding of what is required for a sustainable outcome.  Then the principles of sustainable land use 
development will grow and change, and that is why we have put them into the statement of planning policy so 
that that evolution can continue.  

The member is quite right that when a matter comes before the Town Planning Appeal Tribunal or a Supreme 
Court they will need to look at various instruments.  One instrument they will look at in conjunction with the 
legislation is, of course, the state planning policy.  The state planning policy has considerable cause and effect.  
It is the highest level of policy document that we have.  It is a gazetted document and is accorded very high 
status in the determinations by the Town Planning Appeal Tribunal and other jurisdictions when considering 
matters of interpretation and planning decisions.  Therefore, our decision to not enshrine this in the legislation, 
but to actually keep it in the state planning policy will ensure that the guidance is there for the courts and, at the 
same time, allowing the flexibility needed to allow this notion of sustainable land use practice to evolve as it 
should. 

Mr P.D. OMODEI:  I do not want to labour the issue, but in the end the policy is not law; the law is set down in 
the statute.  I believe that sustainable practice and economic land use development need to be defined in the 
legislation.  We might have to agree to disagree.  I know that state planning policies are accorded high status, as 
the minister quite rightly said, but if it is not in the legislation and the minister knows full well - I am not a 
lawyer but a poor common farmer -  

Ms A.J. MacTIERNAN:  I hardly think “poor”, from what I see! 

Mr P.D. OMODEI:  I know from my experience that in many legal cases the judge refers to the legislation, right 
down to what is said in the second reading speech and the definitions within the legislation.  I put the point that I 
believe that the definition of “sustainable practice” should have been included in this clause. 

Ms A.J. MacTIERNAN:  The fundamental conundrum in planning law is always getting the balance right 
between certainty and flexibility.  From a legal point of view, that is the central problem in planning law.  It 
tends to be cyclical; we get flexibility and then with the flexibility comes uncertainty.  Then we go back and put 
greater certainty in the system, and then it seems to be not sufficiently flexible.  It is a cycle that goes on, has 
gone on and will go on forever no doubt.  However, in determining planning decisions, a whole range of 
instruments are taken into account that are not legislation.  Indeed, usually legislation is a minimal jurisdictional 
issue, but the vast majority of time is given consideration of schemes and policies as the determinants of a 
decision.  If the court believes that an argument is based on the sustainable land use practice, of course it will 
have reports with the state planning policy which set out for that particular point in our evolution as a civilisation 
what we believe sustainable land use practice to be, and the court will give a very high regard to it.  I understand 
the member’s argument, but in my view because this is an evolving area it makes more sense to have it in the 
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state planning policy than it does to have it locked away in the legislation, and not allow that flexibility and 
evolution that I think we need. 

Clause put and passed. 
Clause 4:  Terms used in this Act - 

Mr J.P.D. EDWARDS:  I understand the term “officer of the Commission”, but what is the delegated function 
for which the officer of the commission has responsibility? 

Mr STOKES:  There is no officer appointed to the commission.  The reason for the definition was to allow for 
the secretary to be appointed as an officer of the commission to carry out the commission’s functions.  At this 
stage there is no officer. 

Mr J.P.D. EDWARDS:  That raises another question. 

Ms A.J. MacTIERNAN:  This is to enable the commission; the commission does not have staff per se.  There is 
a commission that is serviced at the moment by the Department for Planning and Infrastructure.  This 
amendment, which is the way in which we are modifying the existing legislation to include a public service 
officer, is to allow certain of the tasks to be delegated to a public servant who is servicing the WA Planning 
Commission.  We are recognising the realities of the structure.  This will allow either.  Clauses 22 and 23 allow 
the public service officers to be appointed to do these delegations.  The sorts of things we are talking about are 
minor amendment documents, for example.  Many of these minor functions do not go to the statutory planning 
authority, but at a certain level they can be delegated to certain officers and they might be officers of the 
commission or officers that the commission chooses to delegate activity to from DPI in particular. 

Mr P.D. OMODEI:  In this clause the definition of “lot” is set out on page 5 in paragraphs (a), (b) and (c).  
Paragraph (c) states that it is the whole of the land the subject of - 

(i) a Crown Grant issued under the Land Act 1933; 
(ii) a certificate of title registered under the Transfer of Land Act 1893; 
(iii) a survey into a location or lot under section 27(2) of the Land Administration Act 1997 or a 

certificate of Crown land title the subject of such a survey; 
(iv) a part-lot shown on diagram or plan of survey . . .  

The clause further states - 

but does not include a lot in relation to a strata scheme, a lot in relation to a survey-strata scheme, or a 
lot shown as common property on a survey-strata plan, as those terms are defined in the Strata Titles 
Act 1985; 

I do not have a copy of the Act with me at the moment, and I have not had time to check this point, but what is a 
lot described as under the Strata Titles Act 1985?  Was it called something else?  Obviously, “lot” in this Bill 
will mean a conventional lot under freehold or green title.  What does the Strata Titles Act state in relation to a 
“lot”.  Is there another lot? 

Ms A.J. MacTIERNAN:  My understanding of the idea is that some confusion can be created.  Therefore, when 
we are talking about a lot, we are not talking about any lot that is included under the Strata Titles Act.  We are 
saying that we are listing all those things that are lots, which is similar to the current legislation, but we are just 
excluding the strata lots.  We are making it clear that when we are referring to a lot here, we are not talking about 
a lot as defined under the Strata Titles Act.  The problem that can arise is that we then have two separate sets of 
legislation purporting to govern the formation of those lots.  It is really just to ensure that we do not have that 
conflict with the strata titles legislation. 

Mr P.D. OMODEI:  That means then, obviously, if a developer applies for some kind of a development, he 
would have to clearly outline that the lot is in relation to the Strata Titles Act rather than the Planning and 
Development Act. 

Ms A.J. MacTIERNAN:  There still will be certain aspects to which this planning legislation will apply but the 
actual formation of the lot itself will be governed by the Strata Titles Act.  It is not to say that any strata lots - 
that is, land that is going to be subject to strata - will not be subject to planning.  However, the formation of the 
lot is something that needs to be done under the Strata Titles Act. 

Mr P.D. OMODEI:  What does it say? 

Ms A.J. MacTIERNAN:  It just has the definition. 

Mr P.D. OMODEI:  The definition under the Strata Titles Act? 



Extract from Hansard 
[ASSEMBLY - Tuesday, 21 September 2004] 

 p6180b-6215a 
Deputy Speaker; Mr Paul Omodei; Ms Alannah MacTiernan; Mr Jeremy Edwards; Mr Terry Waldron; Mr Fran 

Logan; Acting Speaker 

 [5] 

Ms A.J. MacTIERNAN:  Yes.  I think the member needs to understand.  This is just saying that this applies to all 
lots other than those lots that are defined under the Strata Titles Act.  A lot defined under the Strata Titles Act in 
relation to a survey-strata scheme, means land that is shown as a lot consisting of one or more parts on the plan 
for that scheme, but does not include - 

(a) a lot shown as common property; or 
(b) land shown as being set aside for a road or reserve; 

Mr J.P.D. EDWARDS:  The definition for “regional order area” is referred to at the bottom of page 7 of the Bill.  
I probably should know what this describes but perhaps the minister can just give me very brief details on the 
regional order area.  The definition states, “means an area affected by, and specified in, a regional interim 
development order;”.  Will the minister enlarge on that for me? 

Ms A.J. MacTIERNAN:  The member will note one of the positive planning developments under the previous 
Government was the introduction of the notion that we could have region schemes, but the Opposition has 
obviously changed its mind about the wisdom of those, given the stance it has taken. 

Mr P.D. OMODEI:  No, that is not right, minister.   

Ms A.J. MacTIERNAN:  In any event, the member introduced this concept which we embraced and supported 
when we were in opposition and have continued to support.  When we look at a regional scheme, we need to 
invoke a regional interim development order over the area in order to control that area while developing that 
plan.  We are doing it, for example, in Ningaloo, and it is being done in Bunbury.  The regional order area is the 
geographic extent of the regional interim development order.  Therefore, it is a way of just describing the 
geographic extent of the regional interim development order. 

Clause put and passed. 

Clause 5:  Crown bound - 
Mr P.D. OMODEI:  The clause states - 

(1) Except as provided in section 6 this Act binds the Crown. 

(2) A region planning scheme binds the Crown. 

Clause 6 almost counters clause 5.  Subclause (1) states - 

Subject to section 5(2) and subsections (2) and (3) of this section, nothing in this Act interferes with the 
right of the Crown, or the Governor, or the Government of the State, or a local government - 

(a) to undertake, construct or provide any public work; and  

(b) to take land for the purposes of that public work. 

Subclause (2) states - 

Rights referred to in subsection (1) are to be exercised having regard to -  

(a) the purpose and intent of any planning scheme that has effect in the locality where, and at the 
time when, the right is exercised; and 

(b) the orderly and proper planning, and the preservation of the amenity, of that locality at that 
time. 

Subclause (3) states - 

The responsible authority is to be consulted at the time when a proposal for any public work, or for the 
taking of land for a public work, is being formulated to ensure that the undertaking, construction, or 
provision of, or the taking of land for, the public work will comply with subsection (2). 

If we are talking about the orderly and proper planning and preservation of the amenity of the locality at the 
time, I would have thought that it should just say binding the Crown.  I think this is in addition to what was in 
the previous Act? 

Ms A.J. MacTIERNAN:  No.  It says a clarification, but generally the principle in relation to public works is 
longstanding, and, indeed, after the City of Bayswater case, which the member might remember, under the 
previous Government, where there was doubt in relation to the metropolitan region scheme, there were two 
pieces of legislation - the Town Planning and Development Act and the Metropolitan Region Town Planning 
Scheme Act - that the exemptions for public works, through a technical error, did not apply to metropolitan land. 

Sitting suspended from 4.47 to 4.51 pm 
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Ms A.J. MacTIERNAN:  This will not change the current situation.  This is a longstanding provision and is 
absolutely necessary.  I know that the member, a former minister, will understand that no State Government 
could allow itself to be hamstrung by requiring local government approval for necessary public works.  A prison 
would never be built if that were the case, and a great many other facilities would not be built.  The philosophical 
underpinning of this is that the State has to provide facilities for all of the community, whereas, obviously, local 
authorities have a more limited perspective in making their decisions.  They think of the immediate good for 
their residents rather than taking the more holistic view that the State Government has to take.  It is a 
longstanding principle, which we have supported during the terms of previous Governments and which we 
continue to support.  We believe that these matters should go to the Western Australian Planning Commission, 
and we will continue with that principle.  It would not be acceptable to fundamentally change things so that state 
public works have to be approved by local government.  We will consult with local government and we will be 
mindful of their schemes but we could never contemplate the State Government changing that.  We have had 
representations from corporatised entities such as Western Power, seeking a change to include them in this 
provision, and we have decided not to do that.  The status quo will continue for those agencies which are not 
corporatised but which have the immunity of the Crown.   

Mr P.D. OMODEI:  I accept that and I would have expected previous sections relating to capital works 
undertaken by the Government to remain.  Is this clause different from previous sections?  It says that both the 
Act and region planning schemes bind the Crown.  The reason I raise that is that the minister is saying that the 
Crown is bound.  However, over the years it has seemed when undertaking setbacks, some government 
departments have not adhered to what would be normal planning practice under a local government planning 
scheme.  If the minister is saying that under this proposal those departments will have to comply with this 
legislation, that is a good thing.  However, if it is exactly the same as it was before, local governments in 
particular and those corporatised entities, such as Western Power, the Water Corporation and so on, will be able 
to do things any way they wish.   

Ms A.J. MacTIERNAN:  I just said that we resisted the entreaties of the corporatised entities -  

Mr P.D. OMODEI:  All of them?   

Ms A.J. MacTIERNAN:  Yes.  The provision does not apply.  I presume the member understands the difference 
between a corporatised entity and a commercialised entity.  Certain agencies that are corporatised are expressly 
not agents of the Crown.  If an agent is not an agent of the Crown, it has no entitlement to this exemption.   
Mr P.D. OMODEI:  What would be such an agency?   

Ms A.J. MacTIERNAN:  The Department of Housing and Works, for example.   
Mr P.D. OMODEI:  What about the Department of Agriculture?   

Ms A.J. MacTIERNAN:  Yes.  It is basically all departments and some of the statutory authorities.  Those that 
are said to not be agents of the Crown tend to be those that have an individual charter and have been 
corporatised, as opposed to commercialised.   
Mr P.D. OMODEI:  I think that is a step in the right direction.  Does the minister think that Western Power and 
the Water Corporation and some of those corporatised bodies will have difficulty with the legislation?  I am 
mindful of the fact that they provide an essential service, whether it be the provision of power, drainage or the 
water supply; therefore, they are obliged to provide for easements and those essential services.  Are they to be 
curtailed?  Does this legislation contain some neutrality or do those organisations have to comply with the shire’s 
planning scheme?   
Ms A.J. MacTIERNAN:  This is the status quo.  What I was saying was that those organisations had sought to 
use this opportunity to change the status quo.  They have certain powers.  There are a couple of principles.  The 
organisations have certain powers under their own legislation that enable them to do certain things that are 
necessary for them to do.  The other aspect is that they operate in an environment in which they are in 
competition.  There is an issue of competitive neutrality.  That is important.  We need to use corporatised 
entities, but often they are supposed to be in the marketplace competing against the private sector.  I take the 
member’s point.  I think those things are addressed in the corporations’ individual legislation.  They are given 
certain powers to do that sort of work.   

Mr P.D. OMODEI:  Some cases concern me.  For example, in my locality, the Department of Agriculture can 
construct a building closer to the boundary than a normal farming enterprise would be allowed to.  Good luck to 
the Department of Agriculture, but I do not think we should treat it differently from any other organisation.  A 
research station should be treated the same way as anything else.  That is just one example in which government 
seems to be able to do whatever it likes.  In that case, the organisations need to be bound by the Crown and this 
legislation.  Are they?   
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Ms A.J. MacTIERNAN:  No.  We have said that in the production of a public work, they are not bound.  I have 
explained to the member the reasons.  Of course, we would always like them to consult with local government 
and not be cavalier about it.  However, at the end of the day, decisions have to be made for the greater good.  
The remit of local government is a much smaller remit than that of the State Government.  I think we would very 
often have great difficulty delivering the sorts of services - hospitals, schools, prisons, police stations and all 
those things - that we need to deliver if we were able to be held to ransom by the much smaller and, dare I say, 
sometimes much more parochial interests of a particular local government. 

Mr P.D. OMODEI:  The only point I was making is that, in the end, a house is a house, and a house and a shed is 
a house and a shed and if it is okay for the local farmer to have to get a permit from the local government to 
build that shed closer to the boundary or whatever, then it should be okay for the Department of Agriculture or 
the Department of Conservation and Land Management or whoever owns that property, because they do own 
rural property nowadays, and that is the only point I would make.  I understand the minister’s argument. 
Clause put and passed. 
Clauses 6 to 9 put and passed. 

Clause 10:  Membership of board - 
Mr J.P.D. EDWARDS:  The membership of the board is interesting.  I understand there is a chair, six CEOs, 
who come from government departments, a public sector officer and a person nominated by the regional 
minister, two local government members, one from the metropolitan region and one from outside the 
metropolitan region, and four persons from the community nominated by the minister; that is, 15 board 
members.  My concern, and I know quite a lot of other people’s concern, is that it is effectively a loaded board 
and in that respect the minister’s will will prevail, because the minister has appointed pretty well every one of 
those members and there would be very little dissent in deciding upon a controversial issue.  Where is the 
possibility for dissent by those people?  I am also concerned that the number of local government representatives 
has dropped from, I think the words are, “three local government representatives”, to two.   

Ms A.J. MacTIERNAN:  No, there were always only two. 

Mr J.P.D. EDWARDS:  I stand corrected.  My question relates to the make-up of the board. 

Ms A.J. MacTIERNAN:  The WA Planning Commission was created in 1995, I believe, and at that time there 
were five public servants on it and there continues to be five public servants on it.  With the machinery of 
government task force, because we have amalgamated Transport and Planning, we have actually dropped a 
public servant.  The chair has always been appointed by the minister.  I do not know how else the chair would be 
appointed. 
Mr J.P.D. EDWARDS:  Are there any criteria as far as the chair goes - in terms of who the chair is? 

Ms A.J. MacTIERNAN:  I do not think they are set down here. 
Mr J.P.D. EDWARDS:  No, I am just asking. 

Ms A.J. MacTIERNAN:  Of course, as you know, we have appointed a chairman with a very distinguished 
planning background.  We brought him back from the eastern States.  I think there have been a series of strong 
chairs at the WA Planning Commission, and I would like to see that continue.  
There was a reduction in the number of CEOs because of the amalgamation.  It was then thought that we needed 
to bring in Industry and Resources, and Housing and Works so that they are involved in these important planning 
areas.  In the broad strategic framework of planning, that seemed to us to be sensible.  We had to also include, 
which we did under a separate piece of legislation but have now obviously incorporated here, a person 
nominated by the minister with experience in the field of coastal planning and management.  The importance of 
that was that we needed to establish the Coastal Planning and Coordination Council, and part of what we were 
doing was insisting that there would be an independent coastal expert who presided over that council and was 
also part of the WAPC.  Therefore, that person is not a public servant.  We have increased the number of 
community appointees, if I can say that.  One is a person nominated by the minister, who has practical 
knowledge in urban and regional planning and property development - so an industry person.  The next was a 
person having an environmental or heritage background, and the third was someone who had involvement in the 
provision of community services or indigenous issues.  Whereas previously there were just two community 
representatives, we are trying to ensure sure that we have a cross-section.  We have increased it from two to 
three and made sure that we have a cross-section of people, so there will be someone from an industry or 
professional background, someone who has a conservation or heritage background, and someone who has had 
more experience in community affairs. 
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Mr J.P.D. EDWARDS:  I understand everything the minister said, but given that local government - the minister 
understands my background - probably has more to do with planning and development than probably any other 
association or body in the State, it seems that two members is not enough.  The minister has brought other people 
in, including the directors-general of the Department of Industry and Resources and the Department of Housing 
and Works.  I just wonder if there would not have been room for perhaps another member of local government 
with a planning background.  There are plenty of people in local government who have an interest in planning 
and are very able people, who could probably have some good input. 

Ms A.J. MacTIERNAN:  I honestly do not believe this is necessary.  The role of the Planning Commission is to 
oversee, broadly, the development of the entire State.  It has a high percentage of representation on the Statutory 
Planning Commission, which gets down to some of the nitty-gritty stuff of the assessment of development 
applications, the assessment of subdivisions - the sort of bread-and-butter stuff that local government is involved 
in - but this is about the big picture for the State.  Quite frankly, we think that the two representatives, one 
regional and one metropolitan, that were struck by the member’s Government is appropriate.  There is, as I say, 
additional representation and a high percentage of representation on the Statutory Planning Committee, which is 
where the sorts of local government skills come more into play. 
Mr J.P.D. EDWARDS:  If a minister had a mission in relation to planning, and given the make-up of the 
commission currently, it would be very difficult for the public servants involved to perhaps dissent from the 
minister.  Does the minister have a comment on that?  If the numbers are added, it is basically the public sector, 
although admittedly with a regional minister nomination. 

Ms A.J. MacTIERNAN:  They are all nominated by the minister.  One of the things that concerns me is that the 
member sees as a negative the idea of a planning minister with a mission.  If there were a planning minister who 
did not have a mission, we would be in real trouble.  I would like to know whether the member thought Richard 
Lewis or Graham Kierath had a mission. 
Mr J.P.D. EDWARDS:  I think that -  
Ms A.J. MacTIERNAN:  It is a silly concept.  Unless the member thinks that government should be run by 
bureaucracy, he should bloody hope that ministers have a mission and a vision.  I am saying that, if anything, we 
have increased the ratio of non-public servants.  The member must look at this in context.  The Western 
Australian Planning Commission as it is currently constituted was constituted under the member’s Government.  
We are changing some of the departments that are directly represented on it because of changes made through 
the machinery of government process.  We do not have separate planning and transport portfolios; therefore, just 
the one minister can be a representative.  There have been certain savings.  We want to keep that number and 
bring in the housing and works portfolio.  We have included an independent expert.  If the member wants, I am 
quite happy to accept an amendment to subclause (1)(b)(iii), which refers to a person nominated by the minister 
as having experience in the field of coastal planning and management.  None of those positions is designed for 
people who are in the public sector; in fact, there will be more people on the commission who are from outside 
the public sector.  We have added another community representative and the independent expert on coastal 
planning matters.  Therefore, if anything, the ratios, will probably be better than when the legislation was first 
created. 

Mr P.D. OMODEI:  Can the minister quickly tell us how many bureaucrats or public servants, compared with 
non-public servants, will be on the commission, and how does that compare with the current legislation? 

Ms A.J. MacTIERNAN:  I have just said that. 

Mr P.D. OMODEI:  The minister has been trying to say it.  It would have been ideal if there were a blue Bill that 
showed the amendments and the current provisions so that we could see where the changes have been made.  
Like the minister, I am very concerned about this, particularly in light of the old saying that the Government 
never changes, only the politicians do.  The bureaucracy dominates what happens in our legal processes.  I am 
not sure that the minister is right about the numbers of public servants versus non-public servants.  The member 
for Greenough suggested that there be greater local government representation than there currently is for 
sustainable development - I say it through gritted teeth.  There should be people with some commonsense on the 
Western Australian Planning Committee.  That is not to say for one moment that the people who have been 
appointed are not all very good officers who are very experienced and have the right intention.  I am talking 
about, again, a commonsense approach to achieving a balance in representation on the commission. 
Ms A.J. MacTIERNAN:  Under the original formulation of the previous Government there were 12 positions, of 
which five were bureaucrats. 

Mr P.D. OMODEI:  Who were the others? 
Ms A.J. MacTIERNAN:  The others out of that 12 -  
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Mr P.D. OMODEI:  There were seven.  Did that include the chairman? 

Ms A.J. MacTIERNAN:  There was the chair, two local government representatives, two community 
representatives, the Lord Mayor - 
Mr J.P.D. EDWARDS:  Is this previously? 

Ms A.J. MacTIERNAN:  Yes.  There was also the regional representative.  Originally we had 12.   

Mr J.P.D. EDWARDS:  You have expanded it by three. 

Ms A.J. MacTIERNAN:  No, we have not expanded it by three. We had five public servants. 

Mr P.D. OMODEI:  And seven people who were not public servants. 

Ms A.J. MacTIERNAN:  And seven who were not. 

Mr P.D. OMODEI:  Are you saying there were seven non-public servants? 

Ms A.J. MacTIERNAN:  The member’s Government probably appointed a person who may have been a public 
servant to one of those positions.  That is not something we have done.  There was the chairman, two local 
government representatives, two community representatives, the Lord Mayor of Perth and the regional 
representative.  That is five public servants out of a total of 12.  In our last piece of legislation, we left the total at 
12.  We removed the Lord Mayor from the board, and he was quite happy about that.   

Mr J.P.D. EDWARDS:  I would agree with that. 

Ms A.J. MacTIERNAN:  I am a great friend of the Lord Mayor.  I support him.  We removed the Lord Mayor 
and put in his place the independent person with experience in the field of coastal planning and management.  If 
members look at some of the existing provisions, they will see that they refer to the Ministry of Planning, the 
Water and Rivers Commission, Main Roads, the Department of Transport and the Department of Environmental 
Protection.  Following the machinery of government process, Main Roads does not get involved in planning.  
Main Roads is now an operational agency, and there is no need for Main Roads to be on the commission because 
the planning function of Main Roads has gone to the Department for Planning and Infrastructure.  Instead of 
Main Roads and the transport and planning portfolios all being separately represented on the commission, they 
will now be represented by one person.  

We have also brought together the Water and Rivers Commission and Department of Environmental Protection 
as the Department of Environment, so only one person is needed to represent those bodies on the commission.  
We have recognised the cost-effectiveness that was put in place and we are replacing those bodies on the 
commission.  We have said that we can broaden the representation, so we are putting in place a representative 
from the Department of Housing and Works and the Department of Industry and Resources.  The number of 
public servants will not increase. 

Mr J.P.D. EDWARDS:  No, but they will be in the majority. 

Ms A.J. MacTIERNAN:  The member for Greenough says that five out of 13 is the majority.  I do not like his 
numbers or his chances of ever -  

Mr P.D. OMODEI:  No wonder you get a surplus budget every year! 

Mr J.P.D. EDWARDS:  We need to clear this up so that we can all understand what we are talking about.  I refer 
to page 12.  Subclause (1)(c)(i) refers to the chief executive officer of the minister’s department and 
subparagraph (ii) refers to the chief executive officer of the department referred to in the Water Resources 
Management (Administration) Act.  That is two.  Subparagraph (iii) refers to transport, (iv) refers to 
environment, (v) refers to the CEO of the department referred to in the Government Agreements Act, (vi) refers 
to the CEO of the housing department and subparagraph (vii) refers to public sector management. 

Ms A.J. MacTIERNAN:  If the member thinks about this -  

Mr J.P.D. EDWARDS:  The minister can let me finish and then shoot me down in flames.  I take it that those 
seven are public servants, plus there will be a person nominated by the regional development minister.  The 
minister may need to clarify that for me.  I take it that person will be a government employee.  What I am saying 
is that the seven people there -   

Ms A.J. MacTIERNAN:  Which one is the member saying is a government employee?  Is it the last one?   

Mr J.P.D. EDWARDS:  I am asking about the last one, which makes it eight.   

Ms A.J. MacTIERNAN:  At the moment it is Kevin Fong.   
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Mr J.P.D. EDWARDS:  Okay, we have clarification of that.   

Ms A.J. MacTIERNAN:  The previous Government tended to appoint public servants, but we have not.   

Mr J.P.D. EDWARDS:  Is that a community person?   

Ms A.J. MacTIERNAN:  Yes.  It is complicated.  I will explain it to the member, because I can help him here.   

Mr J.P.D. EDWARDS:  That balances it up again.   

Ms A.J. MacTIERNAN:  I can help the member.  We know that Eric Charlton and Richard Lewis are writing the 
coalition policy on how to reintroduce unsustainable practices into government administration.  It was possible 
that -   
Mr J.P.D. EDWARDS:  I have not seen that.   

Ms A.J. MacTIERNAN:  Has the member not?  They are doing it, apparently.   

Mr P.D. OMODEI:  Again, it is a figment of the minister’s imagination.   
Ms A.J. MacTIERNAN:  I refer to page 12 and subparagraphs (i) and (iii), which refer to the same person.   

Mr J.P.D. EDWARDS:  Right.   
Ms A.J. MacTIERNAN:  Also subparagraphs (ii) and (iv) refer to the same person.   
Mr J.P.D. EDWARDS:  Right.   

Mr P.D. OMODEI:  Tricky.   

Mr J.P.D. EDWARDS:  This is making it a lot clearer.   

Mr T.K. WALDRON:  Is that why paragraph (c) states “the least number of other members”? 

Ms A.J. MacTIERNAN:  Yes.  

Mr T.K. WALDRON:  I could not work out what that meant, so I was going to ask.   
Mr J.P.D. EDWARDS:  That would have made it a lot easier.   

Mr P.D. OMODEI:  Why did the minister not say that in the first place?   

Ms A.J. MacTIERNAN:  I was not quite sure what was leading the member into error.   

Mr T.K. WALDRON:  I could not work out what was meant by “the least number of other members who 
include”.   

Mr J.P.D. EDWARDS:  I apologise if I was being dumb.   
Mr T.K. WALDRON:  How many are there altogether?   
Ms A.J. MacTIERNAN:  There is a total of 13, five of whom are public servants; that is, from the Department 
for Planning and Infrastructure, the Department of Environment, the Department of Housing and Works, the 
Department of Industry and Resources and a senior planner.  That is a total of five, as it was when this legislation 
was first introduced by a conservative Government.   
Mr P.D. OMODEI:  I understand that now that the minister has pointed it out.  Is the minister saying that the six 
members appointed by the Governor and minister under subclause (1)(b) are not public servants?   

Ms A.J. MacTIERNAN:  Not necessarily.  For example, it is quite possible that the Western Australian Local 
Government Association might nominate someone who is a public servant.  That person would be appointed not 
as a public servant, but as a local government person.   

Mr J.P.D. EDWARDS:  In my defence, a lot of other people thought similarly to me.  I appreciate the minister 
making it clear for us.   

Ms A.J. MacTIERNAN:  I understand; it was not unreasonable.   

Clause put and passed. 

Clause 11:  Associate members - 
Mr P.D. OMODEI:  I refer to “regional matter”, which is defined under subclause (1) as -  

. . . a matter that, in the opinion of the chairperson, affects more than one local government in a region 
referred to in Schedule 4.  

Subclause (2) states -  
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The Governor may, on the nomination of the Minister, appoint an associate member for a region 
referred to in Schedule 4. 

Will the minister explain what region that means?  Is it another local government person or a person within a 
region?   

Ms A.J. MacTIERNAN:  This is an existing provision.  It is not one that we have changed.   

Mr P.D. OMODEI:  My question is quite simple: does that mean that that person will be from a regional 
development commission or from a local government, or could it be just a nominee from one of the 
commissions?   

Ms A.J. MacTIERNAN:  It could be anyone.  It says, “on the nomination of the Minister, appoint an associate 
member for a region”.  We have not used this provision since we have been in government.  When it appears that 
a particular issue might require regional input, a person can be appointed just for that meeting.  For example, if 
there was an issue -   

Mr P.D. OMODEI:  A railway line.  No, I am joking.   

Ms A.J. MacTIERNAN:  Maybe if there had been more regional members, we would not have had the follies 
that we had under the previous Government.   

Mr P.D. OMODEI:  It was not a bad price.   

Ms A.J. MacTIERNAN:  It was not.  It was at a loss.  We are still paying the debt.  It was just a patch-up.   

The DEPUTY SPEAKER:  I knew that the two of you could not help yourselves.   

Ms A.J. MacTIERNAN:  It was to patch up.  For example, if there was a big issue regarding the Pilbara, in 
theory someone could be appointed from the Pilbara.  The chair of the Pilbara Development Commission might 
be appointed to participate in that meeting for that purpose.  As I said, it is not something that I have ever 
exercised.  We are a bit unclear.   

Clause put and passed. 

Clauses 12 and 13 put and passed. 

Clause 14:  Functions of the Commission - 
Mr J.P.D. EDWARDS:  This is a pretty easy question.  I refer to paragraph (m) on page 16, which contains the 
words “to do anything else”.  It is a lovely broad statement and I guess the same thing could be expressed as “to 
do all things that are necessary above”.   

Mr P.D. OMODEI:  I would just put that as paragraph (a).   

Ms A.J. MacTIERNAN:  You need to read the rest of it.   

Mr J.P.D. EDWARDS:  I know.  It continues -  

that it is required or authorised to do by this or any other written law. 

I understand that.   

Ms A.J. MacTIERNAN:  It is heavily constrained.  It is to do anything that this legislation -   

Mr J.P.D. EDWARDS:  Within planning.   

Ms A.J. MacTIERNAN:  Yes, or any other written law.  There could well be other laws that relate to the WA 
Planning Commission.  For example, a mining law might require the WA Planning Commission to do certain 
things.  It is not a broad catch-all; it is to do only those things that are expressly authorised by this or any other 
piece of legislation.   

Clause put and passed. 

Clause 15:  Powers - 
Mr P.D. OMODEI:  Subclause (1) states -  

The Commission may do all things necessary or convenient to be done for or in connection with the 
performance of its functions. 

The functions are then set out.  Is the commission given any additional powers under this legislation, bearing in 
mind the previous Act?  Again, that is where a consolidated Bill would have been helpful.   
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Ms A.J. MacTIERNAN:  It would probably have been very difficult to follow, because it would bring together a 
number of different pieces of legislation.  It would have been incredibly difficult.  There is one.  The provision to 
which the member has just referred states -  

The Commission may do all things necessary or convenient to be done for or in connection with the 
performance of its functions. 

That is already in there.   

Mr P.D. OMODEI:  I am asking whether there are any other powers in this clause. 

Ms A.J. MacTIERNAN:  Yes, the clause does confirm the commission’s powers in relation to entering into 
business arrangements and commercialisation of intellectual property.  There is a case in point.  For example, we 
have developed a livable neighbourhoods planning strategy, which is of interest to New South Wales as they are 
taking their Basix - building and sustainability index - system to the Metrix - metropolitan sustainability index - 
system.  We are looking at doing an arrangement whereby we get some of the intellectual property they have in 
Basix, and we give them some of our intellectual property that is in livable neighbourhoods. 

Mr P.D. OMODEI:  Where does it say that? Which subclause is that? Is it in paragraph (e)? 

Ms A.J. MacTIERNAN:  It is in clause 15(2)(f).  That is a practical one, and if Metrix, for example, which is a 
piece of intellectual property of software that will be used in the assessment of subdivision applications, is sold 
to other States.  There are also, for example, some 400 different data sets that are held, some by the planning 
committee and some by the Department for Planning and Infrastructure, and there may be opportunities to enter 
into commercial arrangements in relation to those.  I think that, by and large, we will find that those sorts of 
things will be done by the department, rather than the Planning Commission, but in case there is some question 
over who actually holds the property in those, we are giving them the power to do it.  An enormous amount of 
intellectual endeavour is developing data, software and assessment techniques, and, from time to time, we can 
capitalise on these. 

Mr P.D. OMODEI:  I understand that in some cases the Planning Commission or department may need to 
undertake these kinds of activities, and I realise also the Department of Land Information does sell our 
technology to other countries, and there is an information exchange with other States on a number of government 
departments.  However, clause 15(2)(f) states - 

on terms and conditions approved by the Minister and the Treasurer, participate in any business 
arrangement and acquire, hold and dispose of shares, units or other interests in, or relating to, a business 
arrangement; 

If we compare that to say a local government embarking on any kind of business arrangement, there has to be a 
business plan and it has to be published so that its constituents can analyse or assess what the local government 
is doing.  It seems to me that this will allow a government department to get involved in business transactions 
without being a corporate entity, and I wonder if a precedent is already set elsewhere, or whether there are risks 
in government departments being able to do some of these things.  What is the accountability process for making 
sure the department or the commission makes judicious decisions with taxpayers’ money? 

Ms A.J. MacTIERNAN:  There are two levels of accountability - (a) that they require ministerial approval, and 
(b) that they require the approval of the Treasurer, so they would be subject to a double level of accountability, 
and obviously the minister and the Treasurer are accountable in a very direct way to the public.  I do not think 
that this is an unusual provision.  This a provision that is seen with a number of different agencies, as I say, 
particularly when we look at knowledge and information, which are really the stock-in-trade of these 
organisations.  We certainly would not want a situation in which we could not exploit that or enter into joint 
venture arrangements with other jurisdictions for our mutual benefit.  The accountability is quite clearly there.  If 
we did not require the approval of the minister and Treasurer, the member could quite rightly be concerned.  
Those are two individuals who are, in a very direct manner, accountable. 

Mr T.K. WALDRON:  Would the terms and conditions provide that accountability?  What sort of terms and 
conditions would the minister be looking at? 

Ms A.J. MacTIERNAN:  No, the accountability is that it must be approved by the minister or the Treasurer.  If it 
turned out to be a completely stupid idea, like selling a railway, the ministers who were involved in approving 
that would be accountable to the public and would have to answer for it. 

Mr P.D. OMODEI:  Ultimately, all ministers are accountable to the public at an election, but normally under any 
corporatised body when a minister gives a direction or approval it is noted in the annual report, and I must say 
that ministers and Treasurers have made mistakes in the past.  Is the minister saying that the only accountability 
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measure will be in the ballot box, or could there not be some kind of reporting process, either under the annual 
report or accessed by the Auditor General?  There is nothing that I can see under clause 15 that - 

Ms A.J. MacTIERNAN:  The Auditor General has power to report.  I am quite happy.  I do not see any problem 
with any such misgivings being referred to in the annual report.  Is there a difficulty in doing that? 

Ms HARVEY:  No, minister. 

Ms A.J. MacTIERNAN:  They would have to anyhow.  Because it is an FAAA organisation. 

Mr P.D. OMODEI:  Is this a new clause? 

Ms A.J. MacTIERNAN:  Yes, but it is an FAAA organisation and that is picked up. 

Mr P.D. OMODEI:  Is the Government happy about a government department getting involved in trusts and joint 
ventures and arrangements for sharing profits with the private sector?  I can count and I know that this clause is 
going to be passed, but I am just asking for information. 

Ms A.J. MacTIERNAN:  I would like the member then to tell me how he proposes that we exploit intellectual 
property that we develop. 

Mr P.D. OMODEI:  I think it should be protected under very strict guidelines.  Even in my own industry, the 
apple industry, intellectual property has gone offshore because it was not handled properly by a government 
department.  There are a number of times that can occur.  This is a new clause and I think if the minister is happy 
that the FAAA will cover this and the accountability of ministers and the Treasurer, then so be it.  However, in 
other legislation there is a requirement to report in the annual report any of these kinds of delegations or 
interference by the minister or involvement by the minister; it is not unusual.  I am just raising that as a concern. 

Ms A.J. MacTIERNAN:  We could add that it be a requirement to report in the annual report, but it is a bit 
unnecessary if it is already in the FAAA.  I am prepared to come back after the dinner break with a copy of the 
relevant legislation to convince the member that it is in there. 

Mr P.D. OMODEI:  Thank you, minister.  In the end I think we need to ensure that government departments are 
not open to any coercion, to reduce the scope for people to do the wrong thing and to be limited as much as 
possible by the law.  We are doing that at the moment. 

Clause put and passed. 

Clause 16:  Delegation by Commission -  
Mr P.D. OMODEI:  In relation to the delegation of powers, how does this restriction differ from the previous 
legislation?  If it does, where does it differ? 

Ms A.J. MacTIERNAN:  We saw the one addition before; namely, the introduction, as we discussed when 
talking about definitions.  At the bottom of page 18 reference is made to an officer of the commission and to a 
public authority.  This introduces the officer of the commission which is a separate reference.  It will enable 
delegation to a public authority or an officer of a public authority, such as the Department for Planning and 
Infrastructure, as well as the secretary of the Planning Commission.  That will be the only officer of the 
commission to have this power.  It is just a recognition.  It was an oversight previously.  Sometimes it did not 
matter because the secretary of the commission was also a public servant.  However, the secretary of the 
commission is not always a public servant. 

Mr T.K. WALDRON:  Clause 16(1) states that whoever is delegated to cannot on-delegate - is that right?  

Ms A.J. MacTIERNAN:  They cannot on-delegate.  That has been an issue in one matter.  

Mr T.K. WALDRON:  I guess my question was whether it had caused problems in the past. 

Ms A.J. MacTIERNAN:  I am checking with my advisers for the member.  It is clear.  The member for Wagin 
should look at subclause (6), which specifies that a delegate cannot subdelegate the exercise or performance of 
any function.   

Clause put and passed. 

Clause 17:  Directions by Minister -  
Mr P.D. OMODEI:  This provision obviously is an accountable measure.  It is set out clearly in relation to 
whether the minister directs the commission in respect of the exercise or performance of its functions.  

The DEPUTY SPEAKER:  The committee is suspended until two minutes following the conclusion of the 
division in the House. 
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Sitting suspended from 5.45 to 5.50 pm 
Mr P.D. OMODEI:  There is a very strong accountability measure here.  Clause 17(1) states -  

The Minister may give written directions to the Commission with respect to the exercise or performance 
of its functions, either generally or in relation to a particular matter, and the Commission is to give 
effect to any such direction.   

That provision is in a lot of legislation.  Obviously there is reference to section 66 of the Financial 
Administration and Audit Act 1985.  Why is that same requirement or strength of accountability not as evident in 
the business undertakings referred to in clause 15? 

Ms A.J. MacTIERNAN:  We have discussed -  

Mr P.D. OMODEI:  Is that a “no comment”? 

Ms A.J. MacTIERNAN:  It is a non sequitur, is it not?  We have discussed and passed clause 15.  I am prepared 
to show the member where in the FAAA it says that those things are required to be in the annual report.  If they 
are not there, I undertake to recommit the provisions so that we can insert that.  I do not know what you want me 
to say. 

Mr P.D. OMODEI:  No, that is very generous. 

Mr J.P.D. EDWARDS:  The explanatory notes state -  

Clause 17: provides for directions by the Minister to the Commission and reflects section 18(4) 
WAPCA amended to require directions to be in writing, . . .  

Was that not the case before? 

Ms A.J. MacTIERNAN:  Was it not? 

Mr J.P.D. EDWARDS:  I do not know; I am asking the question.  The explanatory notes state that the clause has 
been “amended to require directions to be in writing”.  The clause states that “The Minister may give written 
directions to the Commission in respect to the exercise” etc. 

Ms A.J. MacTIERNAN:  Depressingly, they have curtailed my powers here and I have to make directions in 
writing.  This is a sneaky provision inserted, obviously, by my agency without my knowledge! 

Mr J.P.D. EDWARDS:  The minister cannot use the phone and tell somebody to do something; it must be in 
writing.  Is that correct? 

Ms A.J. MacTIERNAN:  That would appear to be the case.  I daresay it is the first time that one has been drawn 
to my attention. 

Mr F.M. LOGAN:  I will amend that! 

Mr J.P.D. EDWARDS:  I take it that was not the case before.  Thank you; I have an answer. 

Ms A.J. MacTIERNAN:  There is not much in it because the directions have to be tabled in any event. 

Clause put and passed. 

Clause 18 put and passed. 

Clause 19:  Committees - 
Mr J.P.D. EDWARDS:  It is claimed in the explanatory notes that the proposed changes to committees will 
improve efficiency and broaden the range of expertise on committees.  What efficiencies and range of expertise 
will be improved? 

Ms A.J. MacTIERNAN:  There are a number of things.  It will enable deputies to be appointed so that we can get 
a quorum.  It will broaden the fields of expertise of the community representatives so that we can get people 
involved in environmental, conservation and natural resource management, including a community 
representative on the Infrastructure Coordinating Committee.  It will introduce a requirement for the community 
representative to be included on regional planning committees and will change the local government 
representation.  A number of changes are basically aimed at ensuring that people are available and broadening 
the range of expertise. 

Mr J.P.D. EDWARDS:  Will that improve efficiency? 

Ms A.J. MacTIERNAN:  If there is to be a meeting, it is a good idea that there be enough people to make some 
decisions.  That tends to improve efficiency. 
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Clause put and passed. 

Clause 20:  Fees - 

Mr P.D. OMODEI:  I presume the provision relating to fees was set out in the previous legislation.  Have there 
been any changes to the provision? 

Ms A.J. MacTIERNAN:  No.  It reflects the existing section 29 of the Town Planning and Development Act. 

Clause put and passed. 

Clause 21:  Secretary -  
Mr J.P.D. EDWARDS:  The clause states that the commission may appoint a person to the office of secretary to 
the commission.  Can the minister explain the office of the commission and the secretary to the commission? 

Ms A.J. MacTIERNAN:  The secretary is an officer of the commission.  There will be a secretary and that 
person will be an officer of the commission for the purposes of the other clauses that we have already discussed, 
such as clause 16. 

Mr P.D. OMODEI:  That person would be a public servant.  Did the minister include that in her count? 

Ms A.J. MacTIERNAN:  No, because that person will not have a voting role on the commission.  That person is 
a secretary to the commission; he or she will not be on the commission and need not always be at the 
commission. 

Mr P.D. OMODEI:  Subclause (2) states -  

The office of Secretary to the Commission may be held under a contract entered into with the 
Commission or under Part 3 of the Public Sector Management Act 1994.  

I must confess that I have not read part 3 of the Public Sector Management Act.  Does it contain any special 
requirements? 

Ms A.J. MacTIERNAN:  This picks up what I just said.  A person can either be directly appointed and have no 
status as a public servant or he or she can be appointed under part 3 of the Public Sector Management Act, which 
is the basic provision for the appointment of public servants. 

Clause put and passed. 

Clause 22 put and passed. 

Clause 23:  Use of staff and facilities of public authorities - 
Mr P.D. OMODEI:  Subclause (1) states -  

The Commission may, by arrangement made between it and the relevant employer, make use, either 
full-time or part-time, of the services of any officer or employee employed -  

(a) in the Public Service;  

(b) in a State agency; or  

(c) otherwise in the service of the Crown in right of the State.  

Can the minister explain what kind of person that is?  Can she give me an example, especially relating to “the 
service of the Crown in right of the State”? 

Ms A.J. MacTIERNAN:  It is anyone who is a public servant.  It is a catch-all.  I understand this provision is the 
same as in the current Act.  It is probably excessive, but it is there just in case someone does not come under 
either the public service or the employ of a state agency but is, somehow or other, employed by the State; that is, 
by the Crown in right of the State.  Actually, that language is very -  

Mr P.D. OMODEI:  It is unusual. 

Ms A.J. MacTIERNAN:  It is what already exists, but I think it is antiquated. 

Ms HARVEY:  It should just say “the State”. 

Ms A.J. MacTIERNAN:  I think we have got rid of the Crown.  I will move an amendment to remove it because 
I know the member for Warren-Blackwood is a republican! 

Sitting suspended from 6.00 to 7.03 pm 
Ms A.J. MacTIERNAN:  I move -  
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Page 22, line 19 - To delete “Crown in right of the”. 

Amendment put and passed. 
Mr P.D. OMODEI:  Under clause 23(2) -  

The Commission may by arrangement with -  

(a) a department of the Public Service; or  

(b) a State agency,  

make use of any facilities of the department or agency.   

Does that mean buildings or facilities in relation to planning mechanisms. 

Ms A.J. MacTIERNAN:  Yes. 

Mr P.D. OMODEI:  Is the minister sure? 

Ms A.J. MacTIERNAN:  Yes.  The commission has an arrangement with the Department for Planning and 
Infrastructure to use facilities that are actually under the Department for Planning and Infrastructure and they 
have a service agreement, and that is an existing provision. 

Clause, as amended, put and passed. 

Clause 24:  Execution of documents - 
Mr J.P.D. EDWARDS:  I know only too well what “officer of the Commission” means because we have been 
over it about three times this evening, but can I just confirm with the minister how far down the scale we are 
talking about in terms of officers of the commission who can sign off on documents or whatever needs to be 
signed off?  I understand it is the secretary. 

Ms A.J. MacTIERNAN:  We tend to have senior planning officers that have delegations.  It looks as though the 
only the officer of the commission is the secretary of the commission.  This is different from this general 
delegation issue that we discussed earlier, where various authorities to sign - 

Mr J.P.D. EDWARDS:  It states “an officer of the Commission”.  If it were “the officer of the Commission” I 
would probably agree with the minister, but that seems to leave it open to more than one. 

Ms A.J. MacTIERNAN:  Theoretically, the commission does have the power to appoint other people, but at the 
moment, it has not done so.  It is framed in that way in the event that an additional person is appointed.  
However, at the moment, no such person is appointed. 

Mr J.P.D. EDWARDS:  Can I seek more clarification of a definition than of the person appointed?  

Ms A.J. MacTIERNAN:  I think we went into this before; at some time in the past the commission used to have 
its own staff, so it had a whole range of technical officers.  At the moment the arrangement is that it utilises staff 
of the Department for Planning and Infrastructure.  The only officer that they have at this point is the secretary, 
and for their other activities, they operate through the offices of the department. 

Mr T.K. WALDRON:  If they increase their staff, that covers it?  Is that what the minister is saying? 

Ms A.J. MacTIERNAN:  Just bear in mind that we need to be very clear that we are not talking about the 
delegations here.  We understand that this is not the delegations; this is just the execution of documents.  This is 
probably most typically when the WA Planning Commission purchases land, for example.  It requires it to be 
either the chairman and another member, or the chairman and an officer who is authorised by the commission.  
The structure is that there would either be the chairman or another member of the commission, or a chairman and 
an officer.  At the moment the only officer that we have is the secretary.  It is theoretically possible, if the 
commission went down another track and did not operate through the Department for Planning and 
Infrastructure, that there would be other officers who the commission decides are capable of executing 
documents. 

Mr J.P.D. EDWARDS:  With respect, does that not leave it rather open-ended as to any officer? 
Ms A.J. MacTIERNAN:  No, it is not any officer, because it is only an officer who has been duly authorised by 
the commission.  The commission needs to make a decision.  This has not changed.  This is similar to section 57 
of the WA Planning Commission Act.  It will be signed on behalf of the commission by a member or members, 
or officer or officers of the commission.  In fact, if anything, I think we have tightened it up, because we seem to 
be requiring the chairman to be part of it.  We are actually tightening up the existing section. 
Mr T.K. WALDRON:  Is subclause (5) the same?  It states - 
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The Commission may, by writing under its common seal, authorise a member or members . . .  
Is that the same thing? 

Ms A.J. MacTIERNAN:  Yes, except that they are not authorising them to attest that the common seal was 
affixed necessarily, are they? 
Mr T.K. WALDRON:  They are authorising them to sign documents by writing under its common seal.  Is there 
a problem there?  I only mentioned the second one just in case it is affected by what the member for Greenough 
is raising. 
Ms A.J. MacTIERNAN:  As I understand it, it is the same. 

Mr T.K. WALDRON:  But it does authorise a member or members, so that actually extends it. 
Mr J.P.D. EDWARDS:  Could I have an example of whom we are talking about as “other officers”.  I accept that 
the officer of the commission can be the secretary.  Who else are we talking about who could be able to sign off 
on those documents? 

Ms A.J. MacTIERNAN:  There is no-one at present because, as I say, there is only one officer. 
Mr J.P.D. EDWARDS:  Right. 
Ms A.J. MacTIERNAN:  However, in theory, they could have a raft of public servants who they have appointed 
as officers, or a raft of employees, and they will make the decision on who is appropriate to do it.  The 
commission must authorise by writing under its common seal.  The common seal can only be applied by the 
chairperson and, either another commissioner, or an officer.  In any event the chairman has to be involved in 
either the application of the seal or the authorisation of someone to sign a document.  However, the authorisation 
of someone to sign a document is not the same as the authorisation of someone who applies the common seal. 

Clause put and passed. 

Clause 25:  Continuation of statements of planning policy - 
Mr P.D. OMODEI:  Clause 25, obviously, is a mechanics issue in that statements of planning policy under 
paragraph (a) continue in force as a state planning policy under this legislation, and paragraph (b) has effect 
accordingly.  This is probably not technically relevant to this clause, but local governments often refer to draft 
statements of planning policy and require that developers are cognisant of the draft statement of planning policy.  
I would have thought that a draft statement of planning policy is just that, a draft statement of planning policy, 
and until it becomes a statement of planning policy, it should not be used as a mechanism to frustrate a developer 
who proposes to undertake something in a local government area.  Could the minister enlighten me on what is 
the status of a draft statement of planning policy, and whether local governments are required to give recognition 
to that draft? 
Ms A.J. MacTIERNAN:  The issues the member is referring to are not confined to statements of planning policy.  
This is an issue that refers to a whole raft of planning instruments, including town planning schemes, local area 
strategies and guide plans.  The principle adopted in planning law - I think this is in part because of the huge 
time lag in actually getting a document up - is that when a planning instrument, be it a statement of planning 
policy, a town planning scheme, a town planning scheme amendment, or a local policy, is seriously entertained, 
then it can be taken into account in making a decision.  It can be taken into account by the council, by the WA 
Planning Commission, and then also by the Town Planning Appeals Tribunal.  Weight is applied to it.  
Obviously, the weight applied to a draft policy will not be as great as the weight applied to a fully formed policy.  
It does have weight, and this is important, particularly with planning, because, if we come down with a draft 
scheme, then people can be racing around trying to pre-empt that scheme and get in early etcetera.  The principle 
has been enshrined that, if it has been seriously entertained, that means usually it has got to a point, say, for 
example, with a town planning scheme where there has been a resolution to go out to advertising, and not just 
that a planner has it in draft form; but council would have had to resolve to go out to advertising, for example.  
The answer to the member’s question is that it is true that draft planning instruments, whatever their form, do 
have a certain standing in planning legislation, and for good reason, but obviously the standing they have is not 
as strong as that of a finally implemented policy.  They will be taken into account and the further they are down 
the draft process, the stronger the weighting that will be given to them. 

Mr P.D. OMODEI:  I understand what the minister has said very clearly.  So what if somebody gets in just 
before a statement of planning policy becomes a fully-formed policy.  Again, I am not a lawyer but I suggest that 
until a statement of planning policy is gazetted, authorised or whatever it needs to take effect, that draft policy is 
just that - draft policy.  In the end, I am no property developer or advocate for property developers -  

Ms A.J. MacTIERNAN:  There should be a certain reference. 
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Mr P.D. OMODEI:  I will explain that to the minister under clause 26, in depth.  In property development, time 
is money.  The minister probably deals with people in major regions or the metropolitan area.  I am a 
representative for regional Western Australia, where statements of planning policy, regional schemes and 
planning strategies often inhibit development, which is absolutely necessary to maintain the structure and the 
economy of those areas.  I know from experience that the draft statements of the planning policy - involving in 
my case, the Leeuwin-Naturaliste Ridge - can be an inhibiting factor that delays and confuses.  I think that needs 
to be very clearly outlined.  There is nothing in this legislation about draft statements of planning policy or any 
other policy having effect in law.  In the end, when people have an application for rezoning or subdivision 
rejected, they are then required to appeal to the State Appeals Tribunal, or the State Planning Tribunal until such 
time as the State Appeals Tribunal is set up.  That creates huge expense, and I do not think it is always justified 
for draft statements of planning policy to be used to inhibit development, particularly in regional Western 
Australia.   
Ms A.J. MacTIERNAN:  I think that is a statement of philosophy rather than law. 

Mr P.D. OMODEI:  I think I am talking about the law.  The minister is talking about drafts. 
Ms A.J. MacTIERNAN:  I described - I think quite comprehensively - for the member, the common law 
principle that guides the weight that is given to documents before they are in their formative stages.  I described 
that quite comprehensively; there is no point going over it.  I think that what we are hearing from the member, if 
we listen carefully to his words, is an indication that he is not entirely comfortable with the whole concept of 
planning and ordinary development, and would prefer perhaps a sort of left-hook approach.  I point out to the 
member that this is a two-way process.  Very often the member’s development friends seek to rely on these 
documents when there are up zones.  There are just as many people who cling to this common law principle, and 
who continue to apply because it enables councils, planning commissions and tribunals to take into account that 
there is a change to the town planning scheme under way, so their R20 block will become an R80 block and they 
can make a motser.  It is a two-way process, and I think the principle is sound and it is a question of weight.  The 
weight that is given will depend on how far down the planning process we are.  It will be one factor among 
many. 

Mr P.D. OMODEI:  The minister’s statement compels me to answer.  I am not a friend of developers.  I do not 
know many developers at all.  I have been involved in planning since about 1983 through my local government 
activities.  I was a member of the south west planning advisory committee back then; I have seen planning law 
evolve over that 20-year period, and I have seen a lot of anomalies in the way in which that planning legislation 
or draft planning legislation is approved or used to frustrate people who want to develop land.  I make my 
comments based on that depth of experience and some personal experience in relation to the WA Planning 
Commission.  I have a great deal of time for the professional people in the Planning Commission.  I have known 
many of them for many years, and I think they are subject to huge pressures from developers from time to time.  
All I am saying is that technically a draft planning policy is just that, and I think that sometimes policy can be 
used to frustrate what is law.  I make that point only because I have seen it happen in the community, and I have 
seen a lot of very genuine people being hurt by the misuse of those policies.  I mentioned to the minister only a 
couple of weeks ago a local government, of which I am sure she is well aware, that is becoming quite expert at it. 

Ms A.J. MacTIERNAN:  I appreciate the member’s wanting to pole-vault off statements of planning policy to 
make his general point about planning, but those sorts of issues are not confined to statutory planning policies.  
They are about planning instruments generally. 

Mr P.D. OMODEI:  They are the same as the minister’s use of sustainable development.  They become airy-
fairy, amorphous statements, but somewhere down the line some judge will have to make a decision on it.  
Unless it is in this legislation in black and white, it makes the job difficult.  Anyway, it may not. 

Clause put and passed. 

Clause 26:  Preparation of State planning policy - 

Mr P.D. OMODEI:  I take up where I left off in relation to statements of planning policy.  As we know, Hon 
Adele Farina has just launched the Warren-Blackwood planning strategy, which the minister - 

Ms A.J. MacTIERNAN:  Which is not a statement of planning policy. 

Mr P.D. OMODEI:  The minister referred to them as these issues in relation to statements of planning policy, or 
strategies and so on.  That strategy does refer to a statement of planning policy in relation to the areas of land 
that are allowed to be subdivided.  In the past, in the south west area and in the Warren-Blackwood area, people 
were able to subdivide down to 40 hectares.  Under the current Warren-Blackwood strategy, that has changed to 
80 hectares, and the reason given is that the statement of planning policy is 80 hectares.  It makes it very difficult 
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for the local government when a former shire president, a former Labor Party candidate, a surveyor and I, in my 
capacity as the local member, approach the shire and say that we believe the 40-hectare subdivision policy 
should remain in place, only to be told that the statement of planning policy states that the size is 80 hectares and 
that is it.  I think they have placed an inordinate burden on the local government when, in actual fact, many 
businesses in the Warren-Blackwood area survive on 20 hectares and less, and make a very good income.  It 
begs the question as to whether the statement of planning policy should apply carte blanche across the whole of 
the State.  There needs to be some flexibility.   

In relation to this clause, and the matters in relation to conditions applied to subdivision, if a statement of 
planning policy or a state planning policy was applied to road access to a subdivision by a six-metre road with 
one-metre shoulders and 250 millimetres of compacted gravel, that would be understandable in downtown 
Mandurah or downtown Rockingham, but in downtown Northcliffe, it would prevent that community from 
having any subdivision for a special rural zone, strata title or whatever.  It thus further depopulates those towns.   

Therefore, there needs to be some flexibility in the application of the conditions for subdivision.  Perhaps that 
flexibility could be a four-metre gravel access to a subdivision or strata title until such time as the subdivision or 
strata title is 75 per cent complete.  I am not opposed to having conditions apply to a subdivision.  I am just 
telling the minister that in rural and regional Western Australia if we do not have some flexibility in planning 
policy, those areas will continue to be relegated to a subset that is not the same as that in the subregions or the 
metropolitan area.  I have some personal experience with this matter.  There are a lot of good concepts for strata 
title and special rural zones that would make rural towns far more viable than they are at the moment.  We talk 
about the need for industry to be attracted to regional areas.  If we attract people, they will generate their own 
activity and industry, whether they be self-funded retirees, on a pension, or whatever.  If we apply state planning 
policy up-front according to the letter of the law, the developers in Mandurah, Wanneroo, Rockingham and 
Busselton will be able to afford to meet those conditions.  However, the developers in the rest of the State will 
not be able to afford to do that, and that will disadvantage those areas.  I am interested in the minister’s response 
on the matter of planning policies.  

Ms A.J. MacTIERNAN:  I would like to hear what the member for Wagin has to say. 

Mr T.K. WALDRON:  As I said during the second reading debate, I have some concern about the proposed 
minimum of 80 hectares, because particularly in areas such as Boyup Brook, modern technology and farming 
practices have now made it possible to get an economic return from smaller holdings such as 40 hectares.  That 
is happening increasingly as our population is decreasing in the east of the State and is increasing in the west of 
the State.  One of the positive things about being able to farm on smaller lots is that it makes it possible to 
populate those areas.  I share the concern expressed by the member for Warren-Blackwood.  There needs to be 
some flexibility.  In some areas, 80 hectares may well be fine.  However, the local government in Boyup Brook 
has a real concern about the 80-hectare minimum.   

Mr P.D. OMODEI:  When the Warren-Blackwood strategy was launched the other week, a member for the 
South West Region, Hon Adele Farina, said that the consultation process had been thorough, etc, etc.  However, 
a member of the Boyup Brook Shire Council spoke out quite strongly and said that although the shire had had its 
say about the 80-hectare subdivision policy, it just was not listened to, because the Western Australian Planning 
Commission had made up its mind and the consultation process was really a farce, and it wanted to be able to 
have some flexibility in its planning scheme.  A fairly large amount of the Shire of Boyup Brook is alienated 
land -  

Ms A.J. MacTIERNAN:  Madam Deputy Speaker, I want to be fair to the other members here.  This does not 
have anything to do with this legislation.  I am prepared to respond, but there needs to be a limit to the 
digressions that we have.  The point has been made, and I am happy to make some comments in response, but -  

The DEPUTY SPEAKER:  That is a relevant point.  Members have made some attempt to align this to state 
planning policy, but perhaps members need to be a bit more succinct in their points so that we can move on. 

Mr P.D. OMODEI:  These issues have been raised because they are of real importance, and they are highly 
relevant to this clause, particularly the preparation of state planning policies.  Clause 26(3) states that a state 
planning policy may make provision for any matter which may be the subject of a local planning scheme.  The 
emphasis is on the words “local planning scheme”.  When a local government at the launch of a rural planning 
strategy states publicly that it is not happy with the decision that was made and is not happy with the 
consultation process, the minister needs to be aware of it.  It is as simple as that.  I am not asking the minister to 
go out tomorrow and make a special law for regional Western Australia.  All I want is for the minister to say that 
the planning policy is flexible.  There is some flexibility in so far as the planning legislation provides that if a 
person makes a case for a subdivision of 40 hectares or less, that may be approved.  However, in the past that has 
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not proved to be the case.  A person who wants to get a subdivision of less than 40 hectares in the Warren-
Blackwood area will be able to do that only after the pigs have flown past.  To change the planning policy in the 
lower south west from 40 hectares to 80 hectares will impact on that area.  This idea probably comes from the 
Department of Agriculture, because it is concerned about crop rotation for broad-acre horticultural crops.  That is 
a valid point.  However, the point of the matter is that there is not enough flexibility.  The Western Australian 
Planning Commission appears to adhere strictly to the planning policy.  I want the minister to take that on board.  
She can read the Hansard tomorrow if she wants. 

Ms A.J. MacTIERNAN:  Some of the first speeches that I can recall when I came into this Parliament, and I 
think also when I first came into the Legislative Assembly, were from the National Party members, when they 
actually represented farming interests, expressing concern about planning policies that did not protect valuable 
farming land.  I am amazed that now the National Party does not appear to have that same interest, because it is 
certainly true that many people are pursuing subdivision opportunities at the expense of agriculture.  At some 
point we need to decide whether we want to have an agricultural sector or whether we want to allow strong, 
viable agricultural land to be divided up as hobby farms and housing lots for people who are retiring from the 
city.   

Mr P.D. OMODEI:  You will need to have a lot of lots, minister! 

Ms A.J. MacTIERNAN:  The member for Warren-Blackwood perhaps represents a different position.  The 
reason that I was interested in the National Party’s position is that I thought it might have some understanding of 
the motivation here.  There is a statement of planning policy that underpins the Warren-Blackwood rural 
strategy.  That statement of planning policy was commenced under the previous Government, and we brought it 
to conclusion.  I recall going to the launch of that policy.  Both the Western Australian Farmers Federation and 
the Pastoralists and Graziers Association of Western Australia were hugely in support of that policy because they 
could understand that it was designed to protect priority agricultural land from incursion by property speculation.   

Mr P.D. OMODEI:  The minister does not understand. 

Ms A.J. MacTIERNAN:  No, I do understand and the member has not given sufficient weight to the need to 
protect priority agricultural land.  The member for Wagin has said to us that, indeed, he believes that in this day 
and age and on certain land it is possible to have a viable agricultural industry on 40 hectares.  Obviously that is 
something that can be taken into account.  There is certainly a variety of opinions on this and it depends, I 
suppose, on the priority that one wants to give the protection of agricultural land and the value of an ongoing 
agricultural industry as opposed to allowing people to subdivide their property and make - 

Mr T.K. WALDRON:  Can I make just a quick comment there?  Earlier the minister mentioned flexibility and 
what I am saying is one must look at rainfall and what can be done in rainfall areas.  There is a big difference 
between talking about the Boyup Brook through to Donnybrook and Bridgetown areas and talking about east of 
Katanning, for instance.  I take the point about agriculture and broadacre farming.  However, I know the areas of 
Boyup Brook, Bridgetown and the like and the farming that takes place there, and we are seeing a gradual 
change; therefore, we need the flexibility to embrace that change, including modern technologies, new crops and 
everything.  Boyup Brook is not Newdegate.  There is a big difference there. 

Ms A.J. MacTIERNAN:  I understand that, but I suspect the member is not really across what the policy is 
saying and what the Warren-Blackwood rural strategy is saying.  All it is saying is that one cannot have 40 
hectares as of right. 

Mr P.D. OMODEI:  It is 80. 

Ms A.J. MacTIERNAN:  No.  It says one cannot have 40 hectares as of right.  One can have 80 hectares as of 
right, but if one can demonstrate in relation to agricultural capability, which is what we are talking about - 

Mr P.D. OMODEI:  But it never happens. 

Mr T.K. WALDRON:  Is there a cost there?  What would the cost be for that? 

Ms A.J. MacTIERNAN:  But one would want to know it.  If a farmer is saying that he wants to divide the land 
into 40 hectares because he can have viable land, he would need to know that, so one would presume that a 
farmer wanting to do this would need to have that agricultural capability study.  The flexibility is here, but it is 
saying that one must do one’s homework.  If one wants to subdivide and if one wants to say that we accept that 
this is priority agricultural land, we believe as the member does - and, indeed, he may well be right - that a 40 
hectare lot is viable, one can get subdivision, but one must actually have some proof.  I think that is important. 
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The DEPUTY SPEAKER:  Members, before we pursue this particular clause I have allowed an amazing amount 
of latitude as pointed out by the minister and others in terms of an example in getting around this issue, but we 
did stray a fair bit away from the legislation so I would ask members to come back to that.  I am also aware that 
the member for Greenough was waiting with a question. 

Mr P.D. OMODEI:  If I could just make a final comment, the reason why  time is being spent on this clause is 
that it is fundamental to planning policy in the south west in particular.  The member for Wagin represents an 
area from Katanning in the east to Bridgetown in the west. 

Mr T.K. WALDRON:  Dumbleyung. 

Mr P.D. OMODEI:  Dumbleyung, sorry.  So in relation to the statement of planning policy we did have right up 
until just recently an as-of-right 40 hectare subdivision in Warren-Blackwood.  Under the Warren-Blackwood 
strategy we have an as-of-right plantation approval, so when one considers viable agricultural land what I am 
saying is one does not want an as-of-right planning approval for tree plantation in a horticultural zone.  If one 
considers what is happening in Carabooda and down the coastal plain with watertables dropping and salinity 
incursion, one wants to protect the horticultural zone in Manjimup, so one does not get an as-of-right tree 
plantation approval and one does not then expand the subdivision situation from 40 hectares to 80 hectares 
because we know that people are turning over $1 million off a vineyard of 20 hectares.  What I am saying is that 
the minister needs to be flexible.  Once an 80-hectare requirement is introduced, it is going to be very hard to get 
anything under that approved by the Western Australian Planning Commission.  Based on my knowledge and 
experience over a long period in planning I think that is a retrograde step.  Bearing in mind that the whole shire 
criticised the strategy on its launch, criticised the consultation process and criticised the Planning Commission 
for its narrow view on the statement of planning policy which is the very clause we are talking about, then surely 
somebody should sit up and listen because it is important to those communities.  If that does not happen, more 
and more country people will drift to the regions and the city.  That is fundamental to the proper planning of 
regional and rural Western Australia.  Now, I have said enough. 

Clause put and passed. 

Clause 27:  Matters to which Commission is to have regard - 

Mr J.P.D. EDWARDS:  In respect of the portions of the State to which the state planning policy is to apply, what 
lands would not fall under the influence of state planning policy - defence, something like that? 

Ms A.J. MacTIERNAN:  No.  Some statements of planning policy apply to the whole State, others are 
geographically constrained; for example, the Leeuwin-Naturaliste Ridge statement of planning policy and the 
Carnarvon-Ningaloo coastal strategy.  There are some that are general in nature and others that are 
geographically confined. 

Mr J.P.D. EDWARDS:  Just as a matter of interest, where does defence fall in the matter of state planning? 

Ms A.J. MacTIERNAN:  If it is a defence establishment - 

Mr J.P.D. EDWARDS:  For example, the Lancelin firing range or something like that. 

Ms A.J. MacTIERNAN:  The state laws do not apply with the Federal Government hence a lot of the things that 
are happening with the Perth airport. 

Mr P.D. OMODEI:  I refer to paragraph (c) characteristics of land and paragraph (d) characteristics and 
disposition of land use.  I can remember going back many years when the State Government decided to close the 
Shannon River Basin - this is just an example - and place that 53 000 hectares of forest into reserve.  The then 
Government proposed to plant pines on agricultural land in the Manjimup shire.  Manjimup shire is 7 000 square 
kilometres, 14.6 per cent alienated.  So the Government was going to plant pines to provide a substitute industry 
for the hardwood industry on agricultural land in Manjimup, bearing in mind that almost 50 per cent of the 
horticultural production of Western Australia existed in that area.  The local government opposed the proposal to 
buy that land and it was the birth of the current joint share farming scheme.  However, I would have thought that, 
as occurs in many other countries, proper planning would have defined the characteristics of the soil and the land 
and its best use for the public.  In those days, as a local government, we created our own horticultural zone and 
the government of the day ignored that and said it would resume the land.  So it came up with a joint share 
farming scheme. 

Now, I am not opposed to tree plantations per se, however, in this situation the land could be identified; for 
example, it could be coloured white for industrial, red for residential and green for agricultural.  Once an area 
was defined as agricultural land that would limit its use and its subdivisions into very small areas unless they had 
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some kind of an agricultural base or special rural-type situation.  So rather than erode the agricultural base, one 
would enhance it by making sure that planning conditions were pro agricultural production.   

In the preparation of a state planning policy, the commission is to have regard to certain matters.  Depending on 
where it is in the State, those matters will vary from region to region and from zone to zone.  The situation in the 
wheatbelt will be totally different from that in the south west, the Gascoyne River valley, the Ord River and so 
on.  I believe we need to have, as that clause states; regard for the characteristics of the land and the potential use 
of that land in the future.  As of right plantations need to be approved by the local government.  If the local 
government then proceeds to allow a tree plantation smack bang in the middle of a horticultural area, I believe 
the minister should look at that council and pull it back into line.  I am saying that in broadacre areas, as of right 
tree plantations should be a given.  However, in an area that will be used for food production for the long-term 
future, the WA Planning Commission needs to have some flexibility or a predisposition to ensuring that that land 
is protected.  I believe that we can have protection of the agricultural land and subdivision.  We must ensure that 
a subdivision on good horticultural land is for the benefit of the horticultural industry and production of food for 
the State. 

The reason I raise these issues is that I believe they are prevalent now with the very public concern about water 
and its use, and soil and its use.  In reality, the State Government should have regard to the matters listed in 
clause 27 in the preparation of a state planning policy, rather than just have that provision in the legislation and 
then say, “Okay; we are going to have an 80-hectare statement of planning policy” and prohibit everybody from 
doing anything under that.  In fact, agricultural production and the economy of a community will be enhanced if 
we make sense of the plan.  That is why I raised the issue about draft statements of planning policy inhibiting 
development, when technically they are not planning policy until they are allowed under the Act and become 
law. 

Clause put and passed. 

Clause 28:  Consultation - 
Mr J.P.D. EDWARDS:  I understand that subclause 1(a) refers to the Western Australian Local Government 
Association and modifies the clause.  It states - 

. . . is to consult the local government for that district or the local governments for those 
districts; and  

(b) in any other case is to consult WALGA, - 

I know the member for Wagin wants to ask a question on that.  However, would there be some mileage in 
inserting after “and” the words “inform WALGA”?  Those parts of local governments that are involved in 
planning may need or wish to involve WALGA in their deliberations on planning.  It would not take a great 
effort to inform WALGA.  I am just suggesting a small amendment. 

Ms A.J. MacTIERNAN:  We do not propose to make any amendments to this clause.  Of course, not all local 
governments are even members of WALGA.  Those that are members are perfectly free to get WALGA 
involved in any statement of planning policy.  WALGA is certainly capable of responding to any planning 
policy.  However, as a matter of principle, we are not making any changes to the current provisions regarding 
statements of planning policy. 

Mr T.K. WALDRON:  I want to ask a quick question on subclause (1)(b), which states “in any other cases is to 
consult WALGA”.  I just wonder what those other cases are.  Would not state planning policy always affect a 
district or districts in particular? 

Ms A.J. MacTIERNAN:  No.  As I explained before, some policies, such as the statement of planning policy in 
relation to coastal setbacks, apply across the whole State.  There are other policies such as the Leeuwin-
Naturaliste Ridge statement of planning policy and the draft statement of planning policy for the Carnarvon-
Ningaloo coast .  With the Carnarvon-Ningaloo coast planning policy, the people involved are from the Shire of 
Exmouth and the Shire of Carnarvon, because they are the only two local authorities that are involved.  When 
there is a general one, it goes through the WA Local Government Association; for example, the State’s drinking 
water policy. 

Mr T.K. WALDRON:  Okay; I see. 

Mr J.P.D. EDWARDS:  Will the minister expand on subclauses (2) and (5) a little more so that I can better 
understand them? 

Ms A.J. MacTIERNAN:  Which bits does the member not understand? Copies of the state planning policy will 
be available for public inspection at the office of the commission and at least three other places that the 
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commission considers to be convenient for public inspection.  As a matter of practice, these also go on the 
Internet.  We have broadened the advertising so that there is more advertising than there was previously. 

Mr J.P.D. EDWARDS:  I will clarify.  Perhaps it is subclause (5) that I have a question about.  The last sentence 
in the explanatory memorandum dealing with subclauses (2) to (5) states - 

This reflects the increasing importance attached to SPPs as policy instruments and the proposal in 
Division 2 to give SPPs positions of Statutory Force and effect. 

It is the statutory force that I am perhaps seeking a little more clarification on. 

Ms A.J. MacTIERNAN:  We deleted that provision.  In the interests of getting the legislation through, we took it 
out.  Given that local government expressed concern, we said, “Okay; we simply will not change the substance 
of that.”  At the moment subclause (5) states - 

The Commission is to consider any submissions with respect to the proposed State planning policy and 
may modify the proposed policy as it thinks fit. 

Basically, it put out a draft. 

Mr J.P.D. EDWARDS:  I thank the minister.  She has clarified what I wanted to know.  I was just referring to the 
explanatory memorandum. 

Mr P.D. OMODEI:  Under this clause, where do regional planning strategies fit under state planning policy? 

Ms A.J. MacTIERNAN:  They are different things. 

Mr P.D. OMODEI:  The commission must have regard to - 

Ms A.J. MacTIERNAN:  The regional planning strategy is not a statutory instrument.  Statutory instruments are 
town planning schemes, regional planning schemes, metropolitan planning schemes and SPPs. 

Mr P.D. OMODEI:  What force in law does a rural strategy have? 

Ms A.J. MacTIERNAN:  As described before, it is a planning instrument.  It does not have statutory force, so it 
is given less weight by a tribunal.  Nevertheless, those policies are given weight.  Once they have been fully 
formed and are seriously entertained, they are given even more weight. 

Mr P.D. OMODEI:  Section 28 (4) states -  

Without limiting subsections (1), (2) and (3), the Commission - 

(a) is to make reasonable endeavours to consult in respect of the proposed State planning policy 
such public authorities and persons as appear to the Commission to be likely to be affected by 
the policy; and 

(b) is to take such steps to make public the details of the proposed State planning policy as the 
Minister may direct, 

and may take such other steps as it considers necessary to make public the details of the proposed 
policy. 

I presume that the planning strategies follow the same guidelines. 

Ms A.J. MacTIERNAN:  I am assuming that matter.  I am not going to spend the whole night talking about the 
Warren-Blackwood planning strategy. 

Mr P.D. OMODEI:  Can I just ask one last question? 

The DEPUTY SPEAKER:  In relation to this clause? 

Mr P.D. OMODEI:  Yes.  As far as I can see, state planning strategies are not referred to in this legislation.  
Planning strategies must give due consideration to the statement of planning policy.  On that basis, therefore, the 
Shire of Boyup Brook has expressed serious concerns that the public consultation process that the Government 
has embarked on has ignored what the community has said.  Surely the minister must be concerned that the 
Western Australian Planning Commission has ignored what a community has said about a planning instrument.  
I am quite flabbergasted at that.  The minister should be made aware of the fact that two former shire presidents, 
a state member of Parliament and a shire strongly disagree with the statement about that strategy and should take 
the necessary steps to make sure that the community’s concerns are taken heed of.  If they are not taken heed of, 
this will just become a facade and a dictatorship. 
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Ms A.J. MacTIERNAN:  This is the last comment, Madam Deputy Speaker, that I propose to make tonight on 
the Warren-Blackwood regional strategy on which I have made many comments. 

The DEPUTY SPEAKER:  I might invoke a certain standing order otherwise. 

Ms A.J. MacTIERNAN:  Consultation does not mean that we automatically amend our planning policy to 
incorporate every comment made or every view held.  I would have thought a politician of the member for 
Warren-Blackwood’s experience would not lapse into this fundamental error.  I know there is one member of the 
Legislative Assembly who says this. 

Mr P.D. OMODEI:  What is that fundamental error? 

Ms A.J. MacTIERNAN:  That is, making the presumption that the community speaks with one voice.  Anyone 
who has been around politics for more than five minutes knows that there is a multiplicity of voices.  Just as 
there are people arguing for one position, there will be other people arguing for another position.  I explained to 
the member for Warren-Blackwood the sorts of inherent tensions with this clause and what underlies it, which is 
the need to protect agricultural land.  That is a position that has its adherents, just as the position of those who 
prefer smaller lots have its adherents.  I have explained also that there is the capacity to reduce the lot size but we 
have to do our homework.  We have to demonstrate that it will be economically viable.  I would have thought 
that that is very positive. 

There is a variety of views.  We also know that there is basically a strong tendency for people to blame the 
process when a final decision is made that is not to their liking.  Rather than confront the issues, they say that it 
is a question of the process and that they have not been consulted.  The point is that there was extensive 
consultation in this draft strategy.  It is certainly true that we could not accommodate all the divergent voices any 
more than anyone could or any more than the member for Warren-Blackwood could accommodate the voices of 
the greenies when he was minister for logs.  The member for Warren-Blackwood knows that the community 
does not speak with one voice.  To come in here with this sort of claptrap that he expects - 

Mr P.D. OMODEI:  I do not think it is claptrap. 

Ms A.J. MacTIERNAN:  Claptrap in the sense that he has listened to - 

Mr P.D. OMODEI:  I am sure the Boyup Brook council will be happy to hear that its concerns are a load of 
claptrap.  I will make sure they get this speech. 

Ms A.J. MacTIERNAN:  No, I am not saying that their concerns are; I am saying the assessment.  You have to 
listen to the community. 

Mr P.D. OMODEI:  They are not even my constituents, I wish they were. 

Ms A.J. MacTIERNAN:  The member for Warren-Blackwood has not listened.  I will repeat it one more time.  
The community does not speak with one voice.  Not everyone will agree with this strategy, but there are many 
supporters of it, just as there are people who are concerned about it.  I have told the member for Warren-
Blackwood about the underlying value that we are trying to protect.  I recall the member for Stirling speaking 
very strongly and passionately on the need to protect agricultural land 

Mr P.D. OMODEI:  Of course he does. 

Ms A.J. MacTIERNAN:  We have always backed him on that.  We have allowed for flexibility.  However, rather 
than making bland assertions that the land has this capability, some attempt must be made to establish that it 
does; and if so, get a smaller subdivision. 

Clause put and passed. 

Clause 29:  Approval of Governor - 
Mr J.P.D. EDWARDS:  I am aware that the minister has deleted clause 34, and I think 35 and 36. 

Ms A.J. MacTIERNAN:  We are on clause 29, are we not? 

Mr J.P.D. EDWARDS:  Yes.  However, obviously, we are still talking about state planning policies and the 
approval of state planning policy.  I am raising this matter because it is an opportunity to seek the minister’s 
commitment that we are not talking SPPs in a statutory role.  Having understood that the minister has deleted 
those clauses because of the concerns raised by various bodies and groups, do we have the minister’s assurance 
that we are not going down the path of a statutory role? 

Ms A.J. MacTIERNAN:  That is right, this is not a change.  The only thing we have done is expanded to some 
small extent the advertising period to ensure there is greater transparency.  The member for Greenough has my 
absolute commitment that this is not a change.  Approval by the Governor is the current provision.  This 
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provision just clarifies that when the Governor gives approval, it can be approved in a modified form.  When 
submissions are made and a change is made to it, the approval he gives can be to that modified state planning 
policy.  The member for Greenough has my absolute commitment that we are not changing the status of these 
statement of planning policies. 

Mr J.P.D. EDWARDS:  I thank the minister and commend her for that assurance.  That will keep many 
associations and various organisations fairly happy, as the issue of the statutory force that could apply was a 
matter of major concern that was raised consistently with me. 

Ms A.J. MacTIERNAN:  Is the member aware of what was proposed under his Government? 

Mr J.P.D. EDWARDS:  I am aware.  I was not in that Government, so I will keep my hands off that one.  I thank 
the minister for the answer and that reassurance. 

Ms A.J. MacTIERNAN:  I seem to remember the member for Greenough being around then. 

Mr J.P.D. EDWARDS:  No, in fact, I think the minister and I used to take on the Government of the day when 
she was the Opposition planning spokesperson and I was the President of the former Western Australian 
Municipal Association. 

Ms A.J. MacTIERNAN:  When did you come into Parliament? 

Mr P.D. OMODEI:  It was 2001, just before I dissolved as minister. 

Mr J.P.D. EDWARDS:  I thank the minister for that assurance and I am sure I can tell those people who have 
raised that concern with me that there will not be a statutory role for SPPs.   

Clause put and passed. 

Clause 30 put and passed. 

Clause 31:  Amendment or repeal of State planning policy - 
Mr P.D. OMODEI:  Minister, I understand this is repetition of what was in the previous legislation?  I notice 
there is no disallowance or anything like that.  Has that ever been contemplated? 

Ms A.J. MacTIERNAN:  This is just clarifying that an SPP can be repealed, but it does not really relate to this 
general principle of whether we have ever considered having them as disallowable instruments.  That is 
something that has been thought of and that we would consider doing in the context of making the SPPs broader 
and giving them statutory power.  It could perhaps be considered in that context, but in this context where they 
do not have that capacity to override state and town planning schemes, then I do not think that would be 
necessary.  It is certainly something to consider next year when we review the statements of planning policies 
again to see whether there is a way in which they can be improved.  That is the sort of thing that might be 
considered. 

Mr P.D. OMODEI:  The minister says that because, if there is a sensible statement of planning policy and for 
reasons other than commonsense or sound planning - in other words, a political reason or decision - it is subject 
to some kind of disallowance, the matter can be raised in the public arena in the Parliament.  I am not saying that 
that will occur, but I think that a sensible planning policy that is acceptable to the community and that is 
proposed to be changed for other than a sensible planning reason, should go through an approval process in the 
Parliament.  Given the nature of the Parliament and possibly future Parliaments, and the balance of power and so 
on, these decisions could be used as a tool to manipulate the Government of the day.  I think the minister has 
already answered that. 

Clause put and passed. 

Clause 32:  Environmental review - 
Ms A.J. MacTIERNAN:  This was inserted at a time when we were going to take the standing of the statement of 
planning policies further so that they could amend the town planning scheme.  Given that we cannot amend a 
town planning scheme without an environmental approval, it was necessary to get an environmental approval for 
environmental assessment for the statement of planning policy.  Given that these will not now automatically 
amend town planning schemes, that requirement no longer applies. I seek leave to move an amendment and a 
subsequent one that just does the same thing. 

Leave granted. 

Ms A.J. MacTIERNAN:  I move - 

Page 27, line 26 to page 28, line 4 - To delete the lines. 
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Page 28, line 5 - To delete “If subsection (1) does not apply,”. 

Mr P.D. OMODEI:  The minister referred to environmental approval.  Can she explain to me what an 
environmental approval is? 

Ms A.J. MacTIERNAN:  Environmental referral. 

Mr P.D. OMODEI:  Environmental referral, sorry. 

Ms A.J. MacTIERNAN:  The previous minister, Richard Lewis, introduced a system where a town planning 
scheme amendment was required to be referred for an environmental assessment before it became law.  Because 
we were proposing that the statements of planning policy could override or amend a town planning scheme, to 
keep consistency it would have been necessary for the state planning policy then to be referred for an 
environmental review but, given that this is not going to happen, this is now no longer necessary.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 33 put and passed.  

Clause 34:  Region planning schemes - 
Mr J.P.D. EDWARDS:  I want to clarify whether this is a new clause. 

Ms A.J. MacTIERNAN:  No, it generally reflects section 18(1)(ba) of the WA Planning Commission Act.  As I 
said earlier, this provision was introduced by Richard Lewis, and it enabled the formation of region schemes.  
The metropolitan region scheme had been made by a separate piece of legislation.  This section, which in those 
days got bipartisan support, was introduced into the WA Planning Commission Act to enable those region 
schemes to be made outside the metropolitan area. 

Mr J.P.D. EDWARDS:  Right. 

Ms A.J. MacTIERNAN:  It is section 18(1) of the WA Planning Commission Act. 

Mr P.D. OMODEI:  Which is about five pages long. 

Mr J.P.D. EDWARDS:  Madam Deputy Speaker, a concern was raised with me - which I do not particularly 
agree with - that the decision making was in fact kept in St Georges Terrace, but I will accept what the minister 
is telling me. 

Ms A.J. MacTIERNAN:  What is being kept in St Georges Terrace? 

Mr J.P.D. EDWARDS:  The decision making in the opinion of the commissioner or the minister, but I accept 
what the minister is saying.  We will not dwell on it. 

Ms A.J. MacTIERNAN:  I will just make a very brief comment.  The member would have seen in his experience 
the problem that arises when, for historical reasons, local authority boundaries make no sense in terms of what is 
actually happening in, say, local areas in Geraldton, Chapman Valley, Greenough, which all overlap, and he has 
to query whether proper planning can be done without an overall planning vision for those areas.  I see some 
quite disgraceful things, not saying in that region, but in doughnut councils in which the shire surrounding the 
town in the middle is making decisions that absolutely compromise the town. 

Mr P.D. OMODEI:  Such as? 

Ms A.J. MacTIERNAN:  For example, where the outer shire places a shopping centre right on the boundary that 
will undermine the viability of an existing town centre. Alternatively, facilities will be put in that compete with 
and undermine the existing facilities in the town.  It just does not make sense.  It is a waste of public 
infrastructure.   

Mr P.D. OMODEI:  Does that happen in the metropolitan area? 

Ms A.J. MacTIERNAN:  There is a metropolitan region scheme.  One of the great strengths of planning in Perth 
is that there is a metropolitan region scheme.  For example, there is a hierarchy of shopping centres that 
transcends local government boundaries. 

Mr P.D. OMODEI:  Clause 34(1) states -  

If, in the opinion of the Commission or the Minister, matters of State or regional importance so require, 
the Commission is to prepare such region planning schemes, and amendments to region planning 
schemes, as may be necessary for the purposes of this Act.   
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I understand that gives the commission ability to amend local government planning schemes.  How does the 
minister reconcile that with the pro forma amendment she moved to remove that ability? 

Ms A.J. MacTIERNAN:  The member is really getting himself very confused here. 

Mr P.D. OMODEI:  The minister does not have to be smart.  I am not confused at all.  I am asking for 
clarification.  If anybody is confused, it is not me, because I am asking the minister for clarification. 

Ms A.J. MacTIERNAN:  If the member is not confused, why does he want clarification? 

Mr P.D. OMODEI:  The explanatory notes state - 

Clause 34: a new clause that provides that an SPP can amend a local scheme.  Sub-Clause (1) enables 
an SPP to provide that it is to be read, and have effect, as if it were part of a local government scheme. 

This clause enables this legislation to override a local government scheme, whereas the previous clause, which 
the minister amended, removes the areas in which a local government scheme could be amended.  I am asking 
the minister to explain to me the difference and why she removed that ability in the previous clause, but is 
putting it in place in this clause.  If the minister knew the answer, she would not need advice from her advisers.  
Do not tell me I am confused. 

The DEPUTY SPEAKER:  Order! 

Ms A.J. MacTIERNAN:  I am just trying to work through how the member could possibly get himself into such 
a muddle.  Previously, we were talking about statements of planning policy; we are now talking region planning 
schemes. 

Mr P.D. OMODEI:  Madam Deputy Speaker, can you explain to me why the explanatory notes for clause 34 on 
page 6 -  

The DEPUTY SPEAKER:  You may have an old set of explanatory notes -  

Mr P.D. OMODEI:  The explanatory notes state -  

a new clause that provides that an SPP - 

I understand that is a statement of planning policy -  

can amend a local scheme.  Sub-Clause (1) enables an SPP to provide that it is to be read, and have 
effect, as if it were part of a local government scheme. 

If I have the wrong explanatory notes, please give me the right ones. 

Ms A.J. MacTIERNAN:  During the second reading debate we agreed to remove the provisions that related to 
giving statutory force to SPPs.  We understood that was what the Opposition wanted.  We have done it. 

Mr P.D. OMODEI:  Are you saying that the explanatory notes are wrong? 

The DEPUTY SPEAKER:  The numbers do not line up.  That is my understanding of what the minister is 
saying. 

Ms A.J. MacTIERNAN:  They were right when we introduced the legislation.  However, in response to the 
position of the Opposition, we have removed that provision. 

Mr J.P.D. EDWARDS:  I clarify that.  We have been given an updated version of the Bill - it is bar 2 rather than 
bar 1.  I am sure that in the explanatory notes, to learn about clause 39, members need to read the notes for 
clause 35.  We need to take four off because of the amendment that was made.  Am I correct in saying that? 

Ms A.J. MacTIERNAN:  Yes. 

The DEPUTY SPEAKER:  I am happy for you to clarify so that we do not ask questions we do not need to. 

Clause put and passed. 

Clauses 35 to 37 put and passed. 

Clause 38:  All proposed region planning schemes and amendments to be referred to EPA - 
Mr J.P.D. EDWARDS:  I understand that if the commission resolves to prepare a region planning scheme or 
amendment, it needs to refer it to the Environmental Protection Authority.  Is there a time frame for this?  It may 
be mentioned later.  If there is a time frame, will that have some consequences for the movement of any planning 
schemes or amendments?  Can the minister clarify whether such planning currently goes to the EPA? 
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Ms A.J. MacTIERNAN:  This provision was part of the regime that Richard Lewis introduced, which was that 
town planning schemes and region planning schemes need to get environmental approval before proceeding. 

Mr J.P.D. EDWARDS:  In other words, that happens now? 
Ms A.J. MacTIERNAN:  That happens now.  This picks up the existing section 33E of the Metropolitan Region 
Town Planning Scheme Act and section 18(1)(a) of the Western Australian Planning Commission Act. 

Clause put and passed. 

Clause 39:  Environmental review and consent to public submissions -  
Mr P.D. OMODEI:  What are the relevant procedures? 
Ms A.J. MacTIERNAN:  I could read out the Bill, as that is where they are outlined.  The environmental review 
is forwarded to the EPA.  That stays with the EPA until it advises that a review has been undertaken in 
accordance with the relevant instructions or 30 days after the review was forwarded to the EPA if it has not 
advised whether the review has been undertaken.  The clause goes on; it is fairly self-explanatory.   
Mr T.K. WALDRON:  Are there any time limits for when the review has to be done?  I saw reference to 30 
days. 
Mr J.P.D. EDWARDS:  It says “30 days have elapsed”. 
Ms A.J. MacTIERNAN:  If they have not responded in 30 days -  

Mr T.K. WALDRON:  I am thinking about things dragging on. 

Ms A.J. MacTIERNAN:  They do -  

Mr T.K. WALDRON:  I wonder whether there is any minimum period in which the review must be completed. 

Mr J.P.D. EDWARDS:  I understand that there is a minimum period for the review.  A question has been put to 
me that this could possibly be shortened.  Would that be feasible? 

Ms A.J. MacTIERNAN:  Not likely. 

Mr J.P.D. EDWARDS:  So it is out of the question? 

Ms A.J. MacTIERNAN:  It would be unreasonable to cut back the 30 days.  People are normally lucky to have it 
within two years, so I am not going to - 

Mr J.P.D. EDWARDS:  That is not a reasonable excuse! 

Ms A.J. MacTIERNAN:  It would be a bit rich to expect them to have processed that in less than 30 days.  Some 
of these schemes are very complex.   

Mr T.K. WALDRON:  The 30 days do not actually relate to the review, do they? 

Ms A.J. MacTIERNAN:  No, but it is making a decision on the level of review. 

Mr T.K. WALDRON:  Yes, fair enough.  

Ms A.J. MacTIERNAN:  A review has to be done.  It has to be sent to the EPA, and the EPA - 

Mr T.K. WALDRON:  I do not quite understand that. 

Ms A.J. MacTIERNAN:  This is not just about the level of assessment.  This is about the review that has to be 
prepared by the commission.  The commission forwards that review to the EPA.   

Mr T.K. WALDRON:  And that is the start of the 30 days. 

Ms A.J. MacTIERNAN:  The EPA then has 30 days to assess it. 

Mr T.K. WALDRON:  So there is no time limit on the actual environmental review? 

Ms A.J. MacTIERNAN:  No.  It would be very hard to do that because it would depend very much on the 
complexity. 

Mr J.P.D. EDWARDS:  Subclause (5)(b) states that if the ministers cannot agree - the Minister for the 
Environment and the Minister for Planning - on whether the review has been undertaken in accordance with 
those instructions, section 48J of the EPA Act applies.  What does section 48J of the EPA Act state? 

Ms A.J. MacTIERNAN:  It goes to the Governor, which is shorthand for saying it is decided by Cabinet. 

Mr J.P.D. EDWARDS:  It is a Cabinet decision? 
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Ms A.J. MacTIERNAN:  Yes. 

Mr J.P.D. EDWARDS:  Are you aware how often it has had to go to Cabinet? 

Ms A.J. MacTIERNAN:  It has not happened during my time.  Perhaps the member for Warren-Blackwood can 
tell us what happened in the previous eight years. 

Mr P.D. OMODEI:  I think the Hon Richard Lewis brought in about 10 metropolitan region scheme 
amendments. 

Ms A.J. MacTIERNAN:  No, about situations in which there was conflict between ministers. 

Mr P.D. OMODEI:  I cannot recall any off the top of my head. 

Mr J.P.D. EDWARDS:  So it is not something that happens very often. 

Clause put and passed. 

Clause 40:  Referrals to Swan Valley Planning Committee before public submissions - 
Mr J.P.D. EDWARDS:  I need some clarification.  We have just been talking about 30 days for a review by the 
EPA.  The Swan Valley Planning Committee has 42 days after it has received the referral to send it to the EPA, 
so it will be another 30 days on top of that, so it will be 72 days - or am I just being too simplistic in looking at 
the time frame there? 

Ms A.J. MacTIERNAN:  I cannot see why they could not go at the same time. 

Mr J.P.D. EDWARDS:  Would that be feasible? 

Ms A.J. MacTIERNAN:  Yes.  It could be sent off to both of them to get their views. 

Mr J.P.D. EDWARDS:  Okay.  It is just not spelt out there.   

Mr P.D. OMODEI:  Minister, the explanatory notes say that the purpose of the clause is to provide that the MRS 
or any other region scheme is not to be made or amended in a manner that is inconsistent with the Swan River 
Trust Act.  Is that the right explanatory note for this clause?  The clause talks about the Swan Valley Planning 
Committee.  There is no mention in the explanatory notes of a referral to the Swan Valley Planning Committee.  
Is the Swan Valley Planning Committee referral in addition to all of those?   

Ms A.J. MacTIERNAN:  We are looking at clause 48.  My explanation refers to referrals to the Swan Valley 
Planning Committee.  The purpose of this clause is to require the referral of region schemes for the Swan Valley 
to the Swan Valley Planning Committee. 

Mr P.D. OMODEI:  Hang on.  It appears here under clause 44.   

Mr J.P.D. EDWARDS:  Yes, we have to go to 44. 

Mr P.D. OMODEI:  Why? 

Mr J.P.D. EDWARDS:  Because we are four behind. 
Mr P.D. OMODEI:  We are four behind, are we?  When did this happen? 

Ms A.J. MacTIERNAN:  This is what we discussed a few minutes ago. 

Mr J.P.D. EDWARDS:  We are actually operating off clause 44.  It reads 40 on the paper. 

Ms A.J. MacTIERNAN:  We discussed this a few minutes ago. 

Mr P.D. OMODEI:  Was I here? 

Mr T.K. WALDRON:  Perhaps we are dealing with different Bills. 

Clause put and passed. 

Clause 41 put and passed. 

Clause 42:  Consent to public submissions - 
Mr P.D. OMODEI:  This clause provides that subject to division 4, a scheme or amendment prepared by the 
commission, after clauses 38 and 39 have been complied with, is to be submitted, together with such report 
surveys and other materials as the commission considers desirable, to the minister for the minister’s consent to 
public submissions being sought.  As an example, this clause is saying that a Bunbury region scheme must be 
submitted together with reports and surveys etc for the minister’s consent.  I refer to the consultation process as 
outlined in this clause in relation to consent for public submissions.  For example, if we consider the Bunbury 



Extract from Hansard 
[ASSEMBLY - Tuesday, 21 September 2004] 

 p6180b-6215a 
Deputy Speaker; Mr Paul Omodei; Ms Alannah MacTiernan; Mr Jeremy Edwards; Mr Terry Waldron; Mr Fran 

Logan; Acting Speaker 

 [30] 

region scheme, there would be a huge commitment to the State if compensation were payable to the landholders 
affected.  We really have been doing what the region scheme proposes to do anyway, so why do we have to 
blight their property with any caveat or covenant or whatever?  Does this clause allow, either by minor 
amendment or by action of the minister, for an amendment to the region scheme? 

Ms A.J. MacTIERNAN:  This clause says that at a certain point in time, when the WAPC has done its 
environmental assessment, the whole thing is put together, all the diagrams, and sent to the minister, who is 
asked, “Minister, is it okay to advertise now?”  The minister says yes or no.  That is what it is about - getting 
consent to advertise. 

Mr P.D. OMODEI:  Okay.  Maybe I am a jump ahead.   

Ms A.J. MacTIERNAN:  It is about getting consent to advertise. 

Mr P.D. OMODEI:  Having been to the EPA etc - 

Ms A.J. MacTIERNAN:  It goes out to advertising after ministerial consent. 

Mr P.D. OMODEI:  It also talks about it being subject to division 4, which is clause 57.  It talks about minor 
amendments, notification of minor amendment, consideration of submissions - 
Ms A.J. MacTIERNAN:  If it is a minor amendment, it does not have to go to the minister to get approval to 
advertise.  If it involves a minor change, such as a small reduction of a road reservation or corner truncation, the 
commission can advertise without first going to the minister. 
Mr P.D. OMODEI:  As you, Mr Acting Speaker (Mr A.J. Dean), would well know, being the member for 
Bunbury, public sentiment is changing on property ownership and the rights of people to enjoy their property.  A 
standing committee of the Legislative Council has spent a lot of time on this issue.  I am trying to ascertain 
whether, in the case of a minor amendment, the region scheme can be amended to reflect the views of the 
community on the current situation in the Bunbury region scheme, acknowledging that the Bunbury region 
scheme was mooted by the previous Government.  I think the community’s views have changed on the 
ownership of property, which has been blighted by region schemes.  The point is that if current owners are 
protecting the land in the way that the Western Australian Planning Commission would like them to, why do we 
need to impose our will on them, and can the region scheme be amended under division 4 of this legislation?  

Ms A.J. MacTIERNAN:  What evidence does the member have that the view of the community is a single, 
monolithic voice, and apparently exists in his area but nowhere else, which the member did not find out about 
when he was in government?  Where is the evidence?  

Mr P.D. OMODEI:  I could ask the same question of the minister.  I did not see a definition in broad terms of 
what the community is putting forward.  A report has been put out by a parliamentary standing committee of the 
Legislative Council that is about 40 millimetres thick and refers to the use and enjoyment of private property.  I 
suggest, in the nicest possible way, that the minister read that, because it talks in great depth about -  

Ms A.J. MacTIERNAN:  I have read that.   

Mr P.D. OMODEI:  Has the minister noted the recommendations?  

Ms A.J. MacTIERNAN:  I have certainly read the recommendations.   

The ACTING SPEAKER (Mr A.J. Dean):  Members, we are getting a bit off the track.   

Ms A.J. MacTIERNAN:  We can go on with the James Joyce stuff or in a spirit of consciousness all night, but I 
make the point that this is about the advertising of schemes.  The member wants to know whether we can change 
a scheme once we have advertised it.  Of course we can, and we advertise it to get community feedback on the 
change.  In the case of the Bunbury region scheme, the draft of which the previous Government put out, after 
receiving public submissions we have scaled back the amount of private land that we are putting aside as 
regional open space.  There is a very vigorous campaign by a small group of landowners resisting this change.  
However, I notice there is no equal and opposite scheme by those landowners who will benefit massively from 
the up-zoning of their land; they do not seem to be to aggrieved by the scheme.  I also point out that there has 
been enormously strong support in the past from the City of Bunbury.   

The ACTING SPEAKER:  I am on record as congratulating the mayor for being part of the committee that 
proposed such a scheme.   

Ms A.J. MacTIERNAN:  That is right, and there is a recognition on the part of the enlightened people of that 
region that it is a very fast-growing region, and if we do not put in place the same provisions for regional open 
space that we put in place in Perth years ago, then the quality of life for those people in that community will not 
be of the same standard as that found in Perth.  That is unacceptable.  That was recognised by the conservatives 
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when they were in government, and we fully backed them.  Now, of course, we have yet another volte-face on 
the part of the Opposition; it previously supported it and now it does not.   

Mr P.D. OMODEI:  I raised the issue because clause 42, which begins “Subject to Division 4”, talks about minor 
amendments and the permission to advertise.  The minister can choose to follow whichever line of philosophy 
she wants.  However, the truth of the matter is that this is privately owned land, and the question I am asking is 
that if the private landowners protect the land in the same way that the region scheme proposes, is it necessary 
for the region scheme to apply to those properties?  As I have heard the Premier say before, time moves on and 
things change.  There is a very strong sentiment in the community about individual property rights, to such an 
extent that a parliamentary standing committee of the Legislative Council looked at the use and enjoyment of 
private property when places like this are referred to.  The minister can make all the smart remarks she wants 
about the coalition, the mayor or Uncle Tom Cobbley and his merry men, but all I am asking is, once a region 
scheme is advertised, how simple is it to change so that those property rights are protected?  

Ms A.J. MacTIERNAN:  As I have already explained, once it is advertised, submissions are received and 
considered.  It is very easy to make changes and, indeed, we have made changes to the Bunbury region scheme 
to reduce, to a small extent, the amount of privately owned land that is required.  However, I make the point, 
which I thought I would never have to make to such a seasoned operator as the member for Warren-Blackwood, 
a man who has seen enormous conflict in his own community, that the community does not speak with one 
voice.  Unfortunately, as the member would know, we cannot please all the people all the time.  Sometimes 
decisions must be made for the greater good about which not every person is happy, and I understand that.  I 
understand that people would prefer that their land not be earmarked as regional open space.  I understand that 
we have an obligation to properly and fairly compensate them, but, at the end of the day, sometimes tough 
decisions must be made to ensure that the interest of the general public is properly protected into the future.   

Mr P.D. OMODEI:  The minister cannot help herself.  The truth of the issues in my electorate of Warren-
Blackwood is that the community, as the minister says, has an opinion, and we acknowledge the community 
having that opinion.  However, the reasons for the Government changing the scheme were not entirely because 
of issues in my electorate.  I put it to the minister that at the next election, if the One Nation party puts its 
preferences to the conservative parties, that may change the Government.  It does not necessarily come down to 
what is the minister’s perception about the community’s view.  With regard to the forest issues in my electorate, 
the truth of the matter is that for decades the decisions on forest and land management were based on scientific 
advice, not on the political whim of the Government.  As a result of this Government’s politicisation of this 
issue, that community has gone through a huge downturn in its economy, costing a huge number of jobs and 
costing people in relation to their social and economic wellbeing; it has been a huge cost.  The Labor Party 
should hang its head in shame for that.  The Parliamentary Secretary to the Minister for Agriculture, Forestry and 
Fisheries knows full well what I am talking about.  The minister himself has acknowledged that to me on various 
occasions. 

Mr F.M. LOGAN:  We paid dearly for it - $147 million worth. 

Mr P.D. OMODEI:  I will respond to the parliamentary secretary’s smart remarks all night if I have to.   

Ms A.J. MacTIERNAN:  I want to clarify this point.  I was merely using that matter as a demonstration.  The 
member had a certain sector of the community that believed very strongly in the continuation of logging, and he 
had another sector of the community that believed very strongly that logging should be stopped.  My only point 
was that the community does not speak with one voice.  I was not arguing about who was right or wrong, but just 
that we cannot please all the people all the time, and I would have - 

Mr P.D. OMODEI:  We all know that.   

Ms A.J. MacTIERNAN:  The member does not seem to know that because he talks about the community as if it 
is a monolith, and he seems to be saying that if someone disagrees with any element of a proposal, we should not 
go ahead with it.  That is clearly nonsense, and it is clearly not the way the member conducted himself when he 
was - 
Mr P.D. OMODEI:  I did not say that at all.  
Ms A.J. MacTIERNAN:  It was a logical extension of what the member said.  

Mr P.D. OMODEI:  I will go back to my original point in relation to clause 42, which was that if landholders in 
that area - we are referring to the area within the Bunbury regional scheme - were protecting their property in 
line with what was proposed under the region scheme, then it should not have to come under the region scheme.  
It is as simple as that.  If a minor amendment were made, would that be possible?   That is all I ask.  I did not ask 
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the minister to go into great detail about what happened in my electorate.  If she intends to continue to do that, 
then I will continue to respond, and we will be here forever.  
Clause put and passed. 

Clauses 43 to 45 put and passed.  
Clause 46:  Person making submission may be heard - 
Mr J.P.D. EDWARDS:  The explanatory notes state, in relation to this clause - 

The clause codifies the practice of the WAPC to provide all persons who make submissions with the 
opportunity of being heard. 

Clause 46(2) states - 

Where a submission is made by a group of persons, the group is to appoint one person to represent the 
group and only that person may be heard under subsection (1). 

This seems to fly in the face of the sentence from the explanatory memorandum that provides for all persons who 
make submissions to be heard.  If every member of a group makes a submission, I understand that every person 
would obviously then be able to speak to the submission.  However, if a body of people got together and made 
one submission, then they should nominate one spokesman.  Is that correct?  

Ms A.J. MacTIERNAN:  The fundamental change occurring here is that previously only a person opposing a 
proposal could make a submission.  There was a fundamental disjunction, in which people who supported a 
proposal were not being heard.  There was a lack of balance in the hearing process.  This change gives equal 
opportunities and rights to those who support a proposal and those who oppose it, to achieve a better balance.  
These hearings and committees could become very expensive, so we have proposed here that, where a group has 
tendered a joint submission, one person should be chosen to represent the group.  

Mr J.P.D. EDWARDS:  The essence of the change, then, is that both sides of the argument have an opportunity 
to put a case.  

Ms A.J. MacTIERNAN:  Yes.  That has already been the practice, but it does not reflect what is specifically 
stated in the legislation.  This change brings the legislation into line with practice.  

Clause put and passed. 

Clause 47:  Referrals to Swan Valley Planning Committee after public submissions - 
Mr P.D. OMODEI:  Is Whiteman Park covered by the Swan Valley Planning Committee?  

Ms A.J. MacTIERNAN:  No.  The Swan Valley Planning Committee has jurisdiction over land included in the 
Swan Valley Planning Act 1995.  

Clause put and passed. 

Clauses 48 to 50 put and passed.  

Clause 51:  Directions by Minister - 
Mr P.D. OMODEI:  Clause 51(2) reads - 

The Minister may direct the Commission to publish such notices in connection with the scheme or 
amendment as the Minister thinks appropriate. 

As a result of directing the commission, does the minister then have to table that direction?  If I recall, under a 
previous clause a minister is required to do so.  

Ms A.J. MacTIERNAN:  No, the minister is not required to do so, as is provided by clause 17(7).  The member 
for Warren-Blackwood has made a good point, but it is not the sort of thing that is anticipated to be caught by 
clause 17.  The point that the member noted is that in situations where modifications require a proposal to be 
readvertised, the minister can direct that it be readvertised.  That is not the sort of thing that is meant to be 
captured by the rules on direction, because it is obviously only about putting something out again for advertising.  
That provision is expressly excluded under the direction power.  The direction power is where, for example, the 
minister directs the commission to pursue a policy it might not be inclined to pursue.  

Mr P.D. OMODEI:  I commend the minister for being unusually clear in her response.  

Clause put and passed. 

Clauses 52 to 55 put and passed.  
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Clause 56:  Scheme or amendment may be disallowed - 
Mr J.P.D. EDWARDS:  The issue covered by this clause has been raised by the Western Australian Local 
Government Association, and the minister is probably aware of it, but I would be interested in her comments.  
Under clause 56(5), where there has been a motion to disallow an amendment, and where that motion has not 
been debated after 12 sitting days, the amendment becomes effective immediately.  WALGA says that this is at 
variance from the current provisions of section 33(4) of the Metropolitan Region Town Planning Scheme Act 
1959, and represents a departure from the principle of open government.  Accordingly, the association is 
recommending that this provision be modified so as to retain the current parliamentary review process.  Can the 
minister comment on this?  

Ms A.J. MacTIERNAN:  We have removed that provision.  I think that the provision referred to was included in 
the Green Bill but is not in the current Bill.  There was a provision in the Green Bill that said -  

Mr J.P.D. EDWARDS:  Is it about disallowance?   

Ms A.J. MacTIERNAN:  Yes.  It says that if on the last day on which notice of a resolution disallowing the 
scheme or amendment might have been given under section 2, neither House has given notice that the scheme or 
amendment has effect from and after that last day, the Bill was enacted.  I think that is what has been referred to.  

Sitting suspended from 9.02 to 9.08 pm 
Ms A.J. MacTIERNAN:  Will the member for Greenough tell me what are his concerns, or the concerns 
expressed to him by local government?   

Mr J.P.D. EDWARDS:  It seems that the provision has probably been deleted.  The advisers are nodding their 
heads, so I guess I have the answer.  My concern related to a motion to decide to disallow an amendment in 
which a motion had not been debated after 12 sitting days.  The amendment would have become effective 
immediately.   

Ms A.J. MacTIERNAN:  That was in the Green Bill but that did not go into the primary Bill.   

Mr P.D. OMODEI:  With regard to the disallowance by Parliament, a clause of the Bill says that a copy of a 
scheme or amendment and a copy of the report of the commission on the submissions referred to in clauses 48 
and 52 are to be laid before each House of Parliament within six sitting days of that House next following the 
date of the publication of the scheme or amendment in the Government Gazette.  Clause 56(2) states -  

Either House of Parliament may, by resolution of which notice has been given within 12 sitting days of 
that House after the scheme or amendment has been laid before it under subsection (1), pass a 
resolution disallowing the scheme or amendment.   

The two Chambers have different methods of dealing with disallowance motions.  I understand that the 
Legislative Council has a different disallowance process from that of the Legislative Assembly.  Therefore, is it 
possible for this clause to be effective given that the Chambers follow different processes of disallowance?   

Ms A.J. MacTIERNAN:  I understand that it is possible.  This is exactly the situation that applies now.  There is 
no change.   

Mr P.D. OMODEI:  That does not answer my question.  I understand that in the Legislative Council a 
disallowance motion must be debated within a certain number of sitting days after the disallowance motion has 
been moved.  However, if the matter were not debated within that number of days in the Legislative Council, the 
disallowance would take place.   

Ms A.J. MacTIERNAN:  The difference is that the standing order in the Legislative Council requires that 10 
days after the motion has been moved, the motion is to be put.  We concede that that could be an issue with 
regard to the metropolitan region scheme amendment currently before the House.   

Mr P.D. OMODEI:  What is the process in the lower House?  It is not exactly the same process is it?   

Ms A.J. MacTIERNAN:  No.  There is nothing in this legislation that is incompatible with the standing orders of 
either of the Chambers.  This is the base line.  There is no conflict with the standing orders.   

Mr P.D. OMODEI:  Is the minister saying that under clause 56(2) the 12 sitting days of the House after the 
scheme or amendment has been laid before it is superfluous because it must be dealt with under the standing 
orders?  If that is the case, why does the clause include the words “12 sitting days”?   

Ms A.J. MacTIERNAN:  This refers to the periods for giving notice of a motion for disallowance; it is not a time 
that would relate to how that motion for disallowance would be dealt with.  When the matter comes before the 
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Parliament, the Chamber has 12 sitting days in which to move a motion of disallowance.  Then the time limits 
for either Chamber would come into play with regard to the way in which the matter would be dealt with.   

Mr P.D. OMODEI:  Is it 12 sitting days before the process of the House comes into effect?   

Ms A.J. MacTIERNAN:  There are 12 sitting days in which to move a motion of disallowance.  This clause 
merely specifies the time allowed in which to move a disallowance motion.  The standing orders would then kick 
in to determine how the motion was dealt with in either Chamber.   

Mr P.D. OMODEI:  I understand that.   

Clause put and passed.   

Clause 57:  Minor amendment - 
Mr J.P.D. EDWARDS:  Will the minister clarify for me what is a “minor amendment” with regard to a regional 
planning scheme?   

Ms A.J. MacTIERNAN:  It is an amendment that, in the opinion of the committee, does not constitute a 
substantial alteration to a planning scheme.   

Mr T.K. WALDRON:  Will the minister provide an example of that?   

Ms A.J. MacTIERNAN:  Many examples are those circumstances that apply to the metropolitan region scheme.  
Members must bear in mind that we have only one metropolitan region planning scheme; therefore, we are 
basing it on the metropolitan region planning scheme.  Most typically, minor amendments are very minor 
changes to road alignments.  That is by far the bulk of those minor amendments.   

Mr T.K. WALDRON:  However, it does come down to the opinion of the Western Australian Planning 
Commission.   

Ms A.J. MacTIERNAN:  The Western Australian Planning Commission has a policy - DC 1.9 - which refers to 
amendments to the metropolitan region scheme to provide guidance on the range of considerations that the 
WAPC will take into account in forming an opinion about the substantiality of the amendments.   

Mr T.K. WALDRON:  Does the Western Australian Planning Commission have guidelines?   

Ms A.J. MacTIERNAN:  Yes.   

Mr T.K. WALDRON:  I refer to clause 57(2), which states that an amendment cannot be made to a scheme 
under the division to change the zoning of the land in Swan Valley.  Does that refer to clause 47(1)?  Why is the 
Swan Valley different?   

Ms A.J. MacTIERNAN:  That was an area of some controversy when the Swan Valley planning legislation was 
implemented.  Attempts were made at the time to change the Swan Valley by making minor amendments.  It was 
a somewhat inappropriate use of the minor amendment provision.  That gave a greater awareness of the 
problems particular to the Swan Valley.  When the Swan Valley planning Bill was introduced, it was made clear 
that any land that was included in the Bill would not be changed by minor amendments.  It was a historical 
reaction to what was probably an inappropriate use of the minor amendment process.   

Mr T.K. WALDRON:  Is the minister comfortable with having that provision in that one area?   

Ms A.J. MacTIERNAN:  It is historical.  It is probably no longer necessary, but it would create angst if we tried 
to change it.   

Clause put and passed. 

Clause 58:  Notification of minor amendment - 
Mr P.D. OMODEI:  After sections 38 and 39 have been complied with, the commission is to send a copy of the 
amendment to the minister and publish in the Government Gazette and a daily newspaper circulating in an area 
to which the region scheme applies a notice - 

(i) describing the amendment; 

(ii) stating where and when the amendment will be available for inspection; 

(iii) stating that submissions on any provision of the amendment may be made to the Commission 
in the form set out in that notice within the period specified in the notice - 

Ms A.J. MacTIERNAN:  We can read it. 
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Mr P.D. OMODEI:  In addition - 

(iv) certifying that . . .  

Ms A.J. MacTIERNAN:  What is the question? 

Mr P.D. OMODEI:  My question is coming.  Paragraph (d) states - 

make reasonable endeavours to consult in respect of that amendment - 

Ms A.J. MacTIERNAN interjected. 

Mr P.D. OMODEI:  Is the minister trying to wind me up? 

Ms A.J. MacTIERNAN:  No.  I think the member is filibustering.   

Mr P.D. OMODEI:  No.  I just want to put it on the record so that when people read Hansard they will know the 
reason for the question.  They probably will not have a copy of the planning Act in their hand when they read 
this. 

Ms A.J. MacTIERNAN:  We could all spend all night reading out the sections. 

Mr P.D. OMODEI:  All right.  May I continue?  Paragraph (d) states - 

make reasonable endeavours to consult in respect of that amendment such public authorities and 
persons as appear to the Commission to be likely to be affected by that amendment. 

I would have thought that the minister would write to all the affected people.  I know that not many people 
receive the Government Gazette.  Am I still filibustering?  Some people do not have a daily newspaper 
circulating in their area covering those issues.  The provision makes reference to “make reasonable endeavours”.  
Why would not every landholder be written to in order to let them know what the amendment is all about? 

Ms A.J. MacTIERNAN:  Would the member like to read paragraph (c)?   

Mr P.D. OMODEI:  It states - 

. . . make reasonable endeavours to give written notice of the amendment to the owner of land . . .  

Ms A.J. MacTIERNAN:  That is writing. 

Mr P.D. OMODEI:  Okay.  Thank you. 

Clause put and passed. 

Clause 59 put and passed. 

Clause 60:  Role of Commission in relation to environmental submissions on minor amendment - 

Mr J.P.D. EDWARDS:  I have a question about time frames.  Again, the EPA issue could run in conjunction, 
could it not? 

Ms A.J. MacTIERNAN:  Generally we do not advertise. 

Mr J.P.D. EDWARDS:  Environmental issues raised by amendment.  As I understand it, a proposed amendment 
should be assessed by the EPA. 

Ms A.J. MacTIERNAN:  What this means is that when we decide to proceed with the amendment, we refer it to 
the EPA.  We have to refer an environmental review to the EPA.  This provision requires that when we receive 
submissions as part of our advertising process, we receive submissions that are of an environmental nature.  We 
are required to send them to the EPA.  It is just another failsafe.  If someone thinks he is responding to the 
environmental process, the response has to go to the EPA. 

Clause put and passed. 

Clause 61 put and passed. 

Clause 62:  Minister may approve or decline to approve minor amendment - 
Mr J.P.D. EDWARDS:  This again deals with approving minor amendments.  The approval or otherwise 
presumably happens after the commission has made a decision?  Alternatively, is the minister making the 
decision? 

Ms A.J. MacTIERNAN:  No.  I need to receive a report from the commission.  I then need to deliberate on the 
report and decide to either approve the amendment or knock it back. 

Mr J.P.D. EDWARDS:  The minister is the final arbiter on that? 
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Ms A.J. MacTIERNAN:  Correct. 

Clause put and passed. 
Sitting suspended from 9.25 to 9.28 pm 

Clauses 63 and 64 put and passed. 

Clause 65:  Certification and delivery of consolidation - 
Mr J.P.D. EDWARDS:  The minister may wish to refer this matter to her advisers.  The Surveyor General was 
referred to, I think, in the Green Bill at one time, but has been presumably deleted.  Has that reference been 
removed? 

Ms A.J. MacTIERNAN:  The role of the Surveyor General now is largely ceremonial.  The advice from the 
Registrar of Titles was that it added no value, and the legislation should be modernised. 

Mr J.P.D. EDWARDS:  Has it consequently been deleted from the Bill? 

Ms A.J. MacTIERNAN:  Yes.   

Mr P.D. OMODEI:  I would like an opportunity to discuss further with the minister outside of the committee the 
removal of the reference in the legislation to the Survey General.  This is probably outside the Bill, but I want to 
put on the record that it seems to me that the issue of strata title surveys  has been deteriorating in that the 
Surveyor General is issuing a lot of tenders to the lowest bidder for not only surveying titles but also surveying 
parks and public lands.  Surveyors in the south west have told me that it is not possible to perform the work 
effectively under those low tenders.  The function of surveying titles seems to have lost its importance in the 
community. 

The ACTING SPEAKER:  This sounds more like a grievance. 

Ms A.J. MacTIERNAN:  This matter does not even relate to my portfolio; it is a matter for the Department of 
Housing and Works. 

Mr P.D. OMODEI:  Is the Surveyor General under the Department of Housing and Works? 

Ms A.J. MacTIERNAN:  Under the Department of Land Information. 

Clause put and passed. 
Sitting suspended from 9.32 to 9.36 pm 

Clauses 66 to 68 put and passed.  

Clause 69:  General objects of local planning scheme - 
Ms A.J. MacTIERNAN:  I move - 

Page 49, lines 24 to 28 - To delete the lines. 

There is some concern on the part of the Chairman of the Western Australian Planning Commission that new 
sorts of schemes may emerge such as water management and energy.  It was thought best not to restrict them.  It 
was a new provision that we are deleting; we will not proceed with it. 

Mr P.D. OMODEI:  Is the provision being deleted?  It is the same as it was under section 6(1) of the 
Environmental Protection Act. 

Ms A.J. MacTIERNAN:  Yes.  This was a new provision, that we no longer wish to include. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 70:  Scheme may be made for land outside scheme or be concurrent with another scheme - 
Mr P.D. OMODEI:  What is the difference between this clause and section 6(3) of the Town Planning and 
Development Act? 

Ms A.J. MacTIERNAN:  There was a concern, particularly from the Environmental Defender’s Office that there 
could be dual zones under more than one local scheme.  This was a concern.  I cannot remember exactly, but 
something happened in Augusta-Margaret River that led to there being concern about this.  However, we agreed 
that no more than one local planning scheme should be applicable to an area so that there is clarity, and so that 
people know what they are dealing with.   
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Mr P.D. OMODEI:  Can the minister provide more information about the submission made by the 
Environmental Defender’s Office about this land?  I understand - the minister will also be aware of this - that 
there have been a number of contentious issues in the Shire of Augusta-Margaret River about the Gnarabup 
Beach development and in the adjacent Shire of Vasse about the Smiths Beach development.  I understand that 
the Gnarabup Beach issue has cost the ratepayers of Augusta-Margaret River a huge amount of money defending 
the shire’s position and that, as a result of trying to defend its position on the matter, the Leeuwin Conservation 
Group went into liquidation.  Obviously it must be in relation to Gnarabup if it comes to the Environmental 
Defender’s Office -  

Ms A.J. MacTIERNAN:  No, it was not necessarily that person from the Environmental Defender’s Office.  

Mr P.D. OMODEI:  I did not mention a person; I referred to an issue.   

Ms A.J. MacTIERNAN:  This does not relate to the Gnarabup issue.  This particular representation was not 
about Gnarabup.  Rather, it was concern about an issue in Belmont in which the potential existed for two 
conflicting zonings over a redevelopment area.   

Mr P.D. OMODEI:  It does not relate to Margaret River; so, the Minister was wrong -  

Ms A.J. MacTIERNAN:  I apologise.  

Mr P.D. OMODEI:  How could the zoning of land appear under more than one local planning scheme?  I would 
have thought that a local government would have had only one planning scheme over an area.  How could there 
be two?  

Ms A.J. MacTIERNAN:  This clause clearly states - there is absolutely no doubt about it - that there should not 
be more than one scheme over an area.  It is pretty logical and makes sense to me.  We will stick with that.   

Mr P.D. OMODEI:  Can the minister advise the situation in which the zoning of land appeared under more than 
one local planning scheme?  

Ms A.J. MacTIERNAN:  What we are making clear is that there can be only one zone for that area.  Whether 
there was a situation in which there was a real or perceived problem, in order to put this beyond doubt we have 
agreed to put a provision in the Bill that states that the zoning of land in an area to which a local planning 
scheme applies is not to be provided for in more than one local scheme.  There might be a local scheme that is a 
zoning scheme or there might be an overlay scheme that is a guided development scheme.  However, the guided 
development scheme is not to rezone the land.  There is to be no conflict in the guided development with the 
underlying zone of the land.   

Mr P.D. OMODEI:  Or a structure plan?   

Ms A.J. MacTIERNAN:  They cannot be in conflict.  There cannot an overlay plan that effectively rezones.  The 
overlaying plan must be consistent with the underlying zoning.   

Clause put and passed. 

Clause 71:  Prohibition on making local planning scheme in redevelopment area -  
Mr P.D. OMODEI:  Clause 71 refers to a local planning scheme.  I will not read it.  Paragraph (b) refers to an 
area within the Hope Valley-Wattleup Redevelopment Act.  Does that mean that the land in the Hope Valley-
Wattleup Redevelopment Act will not have a local planning scheme over it at all?  

Ms A.J. MacTIERNAN:  There is a master plan.  There is no change in this provision.  This is the exact 
provision in the existing legislation.  The Hope Valley-Wattleup Redevelopment Act provides for the preparation 
and master plan, which is currently being prepared.  

Mr F.M. LOGAN:  And it has zonings within it.  

Ms A.J. MacTIERNAN:  Yes, in the master plan.  It will ensure that where there are special areas that have been, 
by virtue of legislative fiat, subject to a specific planning regime, they will not be subject to a local planning 
scheme.   

Mr P.D. OMODEI:  Is it the same for the Swan Valley?   

Ms A.J. MacTIERNAN:  No, the Swan Valley is clearly subject to planning schemes.  However, it has a 
particular process.  There are limitations on what can be done, as we have seen from our earlier discussions.  
There is a need to refer matters to the localised committee.  The redevelopment authorities and the Hope Valley-
Wattleup Redevelopment Act are different.   

Clause put and passed. 
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Clause 72:  Local government may prepare or adopt scheme -  
Mr J.P.D. EDWARDS:  I understand that this clause refers to the details of joint schemes.  Am I correct?  

Ms A.J. MacTIERNAN:  Clause 72 refers to local governments preparing or adopting a scheme.  

Mr J.P.D. EDWARDS:  Yes, that is right.  The clause clearly sets out a process for joint schemes.  However, 
they have always been available.  There is nothing new about that.  All this is doing is giving more detail.   

Ms A.J. MacTIERNAN:  Yes, that is correct.   

Clause put and passed. 

Clauses 73 to 75 put and passed.  

Clause 76:  Minister may order local government to prepare or adopt local planning scheme -  
Mr J.P.D. EDWARDS:  Is this already in existing -  

Ms A.J. MacTIERNAN:  Yes.  However, it is distinct, of course, from Mr Kierath’s proposal, which was to 
provide the minister power to direct local government to adopt an amendment to the scheme, which we opposed.  
However, this is the existing provision which states that if a local government has not got its act together to 
prepare a scheme - that is a part of its basic job - it can be ordered to prepare one.   

Mr J.P.D. EDWARDS:  We are going back to what it originally - 

Ms A.J. MacTIERNAN:  This is the current position. 

Mr T.K. WALDRON:  The dearest one did not get through. 

Mr J.P.D. EDWARDS:  That is right, it did not get through. 

Mr P.D. OMODEI:  What would happen if the local government were unable to prepare a local planning 
scheme?  I presume that the department could then prepare a scheme for it.  What section of the Town Planning 
and Development Act is that? 

Ms A.J. MacTIERNAN:  If the local government were unable to perform its basic functions, the Minister for 
Local Government would have to bear that in mind in determining the competence of the local government to 
remain on the job.  

Mr P.D. OMODEI:  I raise with the minister as a case in point the Shire of Augusta-Margaret River.  The 
comment I made to the minister got back to the Shire of Augusta-Margaret River very quickly.  If a local 
government were losing planners at a fast rate of knots because of either workload or a range of other issues, at 
what point would the Government intervene?  Is that the Minister for Local Government’s responsibility?  We 
must bear in mind that we are talking about the planning section of a local government.  One of the options 
would be for the Western Australian Planning Commission to move in and take over that planning section.  Does 
the minister have a view on that? 

Ms A.J. MacTIERNAN:  There is no issue that the Shire of Augusta-Margaret River does not have a town 
planning scheme. 

Mr P.D. OMODEI:  I think it is preparing a new one now. 

Ms A.J. MacTIERNAN:  It is not alone in the problems it is having in attracting and keeping planners.  It may 
have some particular issues in the area.  It is a question of balance.  At what point would the shire be unable to 
technically discharge its duties? 

Mr P.D. OMODEI:  It is a good question. 

Ms A.J. MacTIERNAN:  This clause relates to a shire having not made a scheme. 

Mr P.D. OMODEI:  At all.   

Ms A.J. MacTIERNAN:  There is a statutory obligation to review it every five years.  

Mr J.N. HYDE:  Is that why the member for Warren-Blackwood sacked the Perth City Council when he was the 
minister?   

Mr P.D. OMODEI:  No; I did it because I thought I would upset the Minister for Planning and Infrastructure! 

Ms A.J. MacTIERNAN:  The member did what? 

Mrs C.L. EDWARDES:  The minister should not buy into it.  He is being totally mischievous. 
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Ms A.J. MacTIERNAN:  Clause 212 clearly gives me the power to do something about it.  If I believe that a 
local government has failed to comply with the order under that clause, I can serve written notice and basically 
move into and act in its position.   

Mr P.D. OMODEI:  Are some councils still operating under an interim development order; and, if so, how long 
will they be allowed to operate under an interim development order before this clause is brought into play? 

Ms A.J. MacTIERNAN:  There may be some, but we believe there are very few.   

Mr P.D. OMODEI:  At what point would the minister step in? 

Ms A.J. MacTIERNAN:  It is a question of judgment.  It is a question of whether an issue is creating a problem 
for a community.  If, for example, it is a local authority area where there is very little growth and there are no 
real issues and no real development is being undertaken, there would be no point in doing it.  It is a question of 
balancing what negative impacts are being endured by the community because of the inability of the local 
authority to act. 

Mr P.D. OMODEI:  For example, there are a lot of very small local governments in Western Australia. 

Ms A.J. MacTIERNAN:  The member had an opportunity to do something about that when he was minister. 

Mr P.D. OMODEI:  Is the minister baiting me again?  If a local government did not have the wherewithal to 
develop a planning scheme, would that council have the ability to go back to an interim development order?  
Would the minister consider that? 

Ms A.J. MacTIERNAN:  It is not contemplated under this clause.  We want local governments to have schemes.  
If they do not have schemes and we think that is a problem, we have the power to intervene and take over their 
powers. 

Mr T.K. WALDRON:  Clause 76 provides that the minister may order the local government within such time as 
is specified in the order to submit a local planning scheme.  What time would usually be set for that?  Is it a fair 
and reasonable time or is it varied as the minister sees fit?  Does the minister have discretion? 

Ms A.J. MacTIERNAN:  No, no time is set in the current provision. 

Mr T.K. WALDRON:  Is there a usual time? 

Ms A.J. MacTIERNAN:  I think it is about six weeks. 

Mr T.K. WALDRON:  It would give local governments a reasonable time. 

Ms A.J. MacTIERNAN:  The fact that a council cycle is a month would be taken into account, and usually 
another two weeks on top of that is required.  The normal period would be around six weeks. 

Mr J.P.D. EDWARDS:  Does that mean that these would be fairly open-ended? 

Ms A.J. MacTIERNAN:  This is the current provision. 

Mr T.K. WALDRON:  It would depend on what the council had already done. 

Ms A.J. MacTIERNAN:  Obviously there is the capacity for judicial review if the minister is being 
unreasonable.  However, the reason a period would not be specified in legislation is that the scale of the thing 
could be vastly different.  A town planning scheme for Wanneroo would be very different from a town planning 
scheme for Woodanilling.   

Mr P.D. OMODEI:  In relation to a local government preparing its scheme, I raised the issue of a 40-hectare 
minimum lot size.  

Ms A.J. MacTIERNAN:  I thought we had done the Warren-Blackwood area! 

Mr P.D. OMODEI:  I just wanted to raise that issue.  The statement of planning policy now has an 80-hectare 
requirement.  What would happen if the council refused to adopt that 80-hectare requirement and put in its 
scheme a 40-hectare requirement?   

Ms A.J. MacTIERNAN:  The subdivision approvals are the province of the WA Planning Commission.  Two 
things would happen.  First, approval would not be granted to amend the planning scheme for that. 

Mr P.D. OMODEI:  Even though it previously existed in the scheme. 

Ms A.J. MacTIERNAN:  I am not sure that it was in the scheme.  There is some dispute about whether it was in 
the scheme.  In any event, subdivision approvals are the province of the WA Planning Commission, and the WA 
Planning Commission clearly will have account of its policy.  I will say it one more time: it is possible to have 
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smaller subdivisions if the land capability for those smaller subdivisions can be established.  All it is saying is 
that it is as of right.  If there is a good case, the case can be mounted and it will be considered. 

Mr P.D. OMODEI:  The case can be mounted, but I can tell the minister that when the pigs fly past, there might 
be a subdivision. 

Clause put and passed. 
Debate adjourned, on motion by Ms A.J. MacTiernan (Minister for Planning and Infrastructure). 

Committee adjourned at 10.00 pm 
__________ 

 


